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STATEMENT OF THE CASE. 

The appellant, Red River Broadcasting Company, 
Inc., under sections 402(b) and 402(c) of thej Com¬ 
munications Act, appealed from an order of the Broad¬ 
cast Division of the Federal Communications Commis¬ 
sion dated January 5, 1937, and effective on January 
19, 1937. ! 
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The order granted a construction permit to Fred A. 
Baxter for a new radiobroadcasting station at Su¬ 
perior, Wisconsin, to operate on 1200 kc. with 100 watts 
power, unlimited time. 

The appellant’s station, KDAL, is located at Duluth, 
Minnesota, with power of 100 watts on the 1500-kc. 
frequency. The Commission did not notify the appel¬ 
lant of the pendency of the Baxter application for a 
new radiobroadcasting facility. Accordingly it did 
not participate in the hearing and was afforded no op¬ 
portunity to cross-examine witnesses, and introduce 
testimony to determine the effect of the proposed 
operation upon the public service rendered by existing 
stations serving the Duluth-Superior area. 

Appellant thereupon sued out its appeal as pro¬ 
vided by Section 402(b) of the Communications Act, 
which this Court has held is the exclusive remedy for a 
person who is ‘‘aggrieved or whose interests are ad¬ 
versely affected by any decision of the Commission 
granting or refusing any such application.” Sylces et 
al. V. Jenny Wren Co., 64 App. D. C. 379, 382, (See 
Appendix A for the text of this opinion); Monocacy 
Broadcasting Company v. Prall, et al., 67 App. D. C. 
-, 90 F. (2d) 421. 

After the Notice and Reasons for Appeal had been 
filed in this Court, Fred A. Baxter intervened and filed 
a motion to dismiss the appeal, claiming that the appel¬ 
lant should have intervened in the proceedings upon 
the application of Fred A. Baxter to establish the com¬ 
peting station. Appellant thereupon petitioned this 
Court to set down for oral argument the motion to dis¬ 
miss filed by the intervener because it tendered the 
identical questions of law raised in appellant’s Notice 
and Reasons for Appeal. This Court entered its order 
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I 

setting down for oral argument the motion to dismiss 
and permitting the filing of briefs. 

I 

! 

INTEREST OF APPELLANT. 

i 

The appellant in its Notice and Reasons for Appeal 
alleged that prior to January 10, 1934, the Buluth- 
Superior^ area had been receiving radiobroadcasting 
service from station WEBC, owned and operated by 
Head-of-the-Lakes Broadcasting Company, and lo¬ 
cated at Superior, Wisconsin. j 

On January 10,1934, the Federal Radio Commission 
granted the appellant authority to remove its I radio¬ 
broadcasting station, KDAL (formerly KGFK) from 
Moorhead, Minnesota, to Duluth, Minnesota, for the 
purpose of giving additional service to the |)uluth- 
Superior community. A protest against this action re¬ 
sulted in the suspension thereof. A hearing whs held 
and the application was again granted on February 19, 
1935 by the Federal Communications Commission 
which had succeeded to the functions of the Federal 
Radio Commission. 

The City of Moorhead, Minnesota, and the Head-of- 
the-Lakes Broadcasting Company, licensee of WEBC 
sued out appeals to this Court from the action! of the 
commission. WEBC’s basis of appeal was that the 
removal of KDAL to the Duluth-Superior areal would 
result in active competition with the former staition as 
to advertising revenue, listener audience, and program 
material with the resultant reduction of income and a 

I 

1 In Ee Application of Bed Eiver Broadcasting Co., Inc. (sIf. C. C., 
Docket No. 2320, decided February 26, 1936), the Commission treated 
the Duluth-Superior area as one community. This finding of fact was 
afl&rmed in Eead-of-the Lakes Broadcasting Co. v. Federal Communica¬ 
tions Commission, 66 App. D. C. 19, 21. 

i 

i 

I 


i 

I 
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deterioration of its public service to the community. 
On May 4,1936, this Court sustained the Commission’s 
decision, and thereafter the appellant installed its ra¬ 
diobroadcasting equipment and is now rendering ser¬ 
vice to the Duluth-Superioi: community. 

During the pendency of the proceedings just de¬ 
scribed, an applicant called the Duluth Broadcasting 
Company on January 2,1935, filed an application for a 
new station to serve the Duluth-Superior community. 
On April 22, 1935, appellant petitioned to intervene in 
those proceedings. (See Appendix B) Similarly 
on January 4,1935, one Walker Jamar filed an applica¬ 
tion for a new station to serve the Duluth-Superior 
area. On March 30, 1935, appellant filed a petition to 
intervene in those proceedings (See Appendix C). 
Both of appellant’s petitions were denied by the Com¬ 
mission on May 7,1935. (See Appendix D.) 

On January 5, 1937, the Commission without prior 
notice to or any hearing accorded to appellant, an¬ 
nounced that, effective January 19,1937, it had granted 
the application of the intervener to construct and oper¬ 
ate a' full-time radiobroadcasting station with power 
of 100 watts, to serve the Duluth-Superior community 
at the frequency of 1200 kc. 

Thereafter on January 19,1937, the Commission pub¬ 
lished its statement of facts and grounds for decision 
in the Baxter case, wherein reference is made to the ex¬ 
istence of appellant’s radiobroadcasting station. No 
consideration is given to the nature or character of the 
service rendered by appellant, whether the community 
is economically capable of supporting two local sta¬ 
tions, and the competitive situations and other essential 
factors among the broadcasting facilities. 


Appellant was first licensed to operate KDA L i|n liie 
Duluth-Superior community on December 1, 1936. It 
is only now getting started in the broadcasting business 
in that area. At the present time it is in competition 
with station WEBC for listening audience, program 
material and advertising revenue. The addition of an¬ 
other broadcasting facility within the community will 
severely increase the active commercial competition 
with the resultant reduction of appellant’s incotne to 
the point that the operation of its broadcasting station 
will be at a loss, with a depreciation of its service to 
the public and endangering its right to receive con¬ 
tinued licenses and renewals of licenses. 


THE MOTION TO DISMISS. 

I 

The motion to dismiss is predicated on the failure of 
the appellant to intervene in the proceeding upon the 
application of the intervener to establish and operate a 
new and competing radio station.^ 

This motion properly tenders the question whether 
the appellant is a person aggrieved by the order of the 
Commission. Re Appeal of Harley H, Avery, 117 iConn. 
201; Putnam et al. v. Ickes, Secretary of the Interior 
et al., 64 App. D. C. 339, 342. | 

The effect of the motion to dismiss is to admit the 
facts which are stated in the Notice and Seasons for 
Appeal.^ Putnam et al. v. Ickes, Secretary of t%e In¬ 
terior et al., supra. 


1 Intervener contends that appellant should utilize the proc^ure of 

Eule 105.20, which states: ^^Any party may, at any time, more than ten 
days prior to the date of any hearing file with the Commission a I petition 
to intervene. If the petition discloses a substantial interest in the sub¬ 
ject matter of the hearing, the Commission may grant the shme and 
permit the petitioner to be heard at such hearing^’. [ 

2 This is similar to a motion to dismiss a bill of complaint, which ad¬ 
mits well-pleaded allegations. Maiatico v. Mortgage Sec. Corporation of 
America, 59 App. D. C. 21; Hill, Jr., et al. v. Wallace, Secretary of Ag¬ 
riculture, et al., 259 U. S. 44. 



6 

ISSUES PRESENTED. 


Appellant is aggrieved by the order of the Broad¬ 
cast Division granting a license to the Intervener 
because: 

1. It was issued without considering the probable 
deleterious effect of economic competition in the Du¬ 
luth-Superior area and the possibility of economic in¬ 
jury to the appellant. 

(a) The petition to intervene in the proceedings be¬ 
fore the Commission would have been a futile gesture 
because it was the announced rule and policy of the 
commission to deny petitions to intervene based on 
possible deterioration of service through economic 
competition. 

2. The order of the Commission granting a construc¬ 
tion permit to Intervener was issued without notice 
to or hearing accorded appellant, an existing utility 
serving the public. 


ARGUMENT. 

Appellant is aggrieved by the order of the Broad¬ 
cast Division granting a license to the Intervener 
because: 

1. It was issued without considering the probable 
deleterious effect of economic competition in the Du¬ 
luth-Superior area and the possibility of economic in¬ 
jury to the appellant. 

The question of law which is raised by this brief was 
before this Court in Sykes et al. v. Jenny Wren Co., 
supra. Station WREN petitioned the Commission 
to intervene in the application of WHB Broadcasting 
Company for evening hours of operation, claiming that 
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the operation of the latter station at night would re¬ 
sult in active competition with the former as to dis¬ 
tribution of audience of listeners, advertising revenue, 
and available material talent. The Commission de¬ 
nied WREN’S petition for intervention. The station 
thereupon sought to enjoin the hearing on WHB’s ap¬ 
plication until it was afforded an opportunity to par¬ 
ticipate therein. The District Court denied the pre¬ 
liminary injunction and the Commission’s motion 
to dismiss. The Communications Commission ap¬ 
pealed to this Court claiming, first, that an economic 
interest was not such an interest as entitled the’appli¬ 
cant to intervene, and second, that WREN had a plain, 
speedy and adequate remedy at law under sectipn 402 
(b) of the Communications Act of 1934. This'Court 
held that the statutory remedy was exclusive and dis¬ 
missed the bill. Mr. Justice Groner and Mr. Justice 
Hitz dissented. 

i 

This case squarely presents the question of law left 
undecided by the Jenny Wren case—^must the Com¬ 
mission in the administrative and judicial application 
of the standard of public interest, convenience and 
necessity consider the economic factor of competi¬ 
tion? 

I 

The argument which we advanced in our brief in the 
Jenny Wren case is applicable here. 

The regulatory power of Congress over radib com¬ 
munication is specifically derived from the Interstate 
Commerce clause. Communications Act of 1934, Sec- 
tions 1, 2, 301; Federal Radio Commission v. fJelson 
Brothers Bond <& Mortgage Company, 289 U. fe. 266; 
United States v. American Bond and Mortgage Com¬ 
pany 52 F. (2nd) 318. 

The extent of the regulation of radiobroadcasting 
under the commerce clause depends on the nature and 


I 





8 


character of the subject, what is appropriate to its 
regulation, and the character of the regulation as af¬ 
fected by the purposes of regulation. Wilson v. Newj 
et al.y 243 U. S. 332, 336; Federal Radio Commission v. 
Nelson Brothers Bond (& Mortgage Company, supra, 
p. 285; New England Divisions Case, 261 U. S. 184, 
189. 

Because the number of available broadcasting facili¬ 
ties is severely limited by reason of mutual interfer¬ 
ence and paucity of frequencies, radiobroadcasting is 
recognized as a ^‘business affected with a public in¬ 
terest.”^ Wolff Packing Company v. Industrial Court, 
267 U. S. 552; Munn v. Illinois, 94 U. S. 113; KFKB 
Broadcasting Ass^n, Inc. v. Federal Radio Commission, 
60 App. D. C. 79, 81. 

The statutory purpose in the regulation of radio¬ 
broadcasting is to insure an adequate and eflScient 
broadcasting service to the nation and the community.^ 

To accomplish this statutory purpose, the standard 
of public interest, convenience, and necessity which is 
prescribed for the Commission requires the considera¬ 
tion of the existing services in a given area and the 
protection of the public from any depletion of those 
services, which depletion would result from an exces- 

1 For example, where an indispensable factor of the conduct of a 
private transportation business is the use of a state highway, the state 
legislature may require the obtaining of a certificate of convenience and 
necessity and the performance of certain other matters as a condition 
for the I use of the highway, regardless of whether or not the transpor¬ 
tation conducted over the highway is upon a public utility basis. Hicklin 
V. Coney, 290 U. S. 169. 

-Section 1 of the Communications Act states: “For the purpose of 
regulating interstate and foreign commerce in communication by wire 
and radio so as to make available so far as possible, to all the people 
of the United States a rapid, efficient, nation-wide, and world-wide wire 
and radio communication with adequate facilities. ^ ^ . . . See Durham 
Life Insurance Company v. Federal Radio Commission, 60 App. D. C. 
375, 378. 
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I 

I 


1 

i 


i 

I 

j 

i 

sive number of broadcasting stations being assigned 
to an area. I 

t 

The term, ‘‘public interest, convenience and!neces¬ 
sity’’ which has been “obviously borrowed from public 
utility legislation” is specifically intended to bring into 
radio control a similar concept which universally ap¬ 
plies in the regulation of public utilities. Thus,; In the 
Matter of the Application of Great Lakes Broadcast¬ 
ing Company {Station WENR) Docket 4900, pp, 18,19, 
the Commission stated: 

I 

“It is interesting to the Commission to I realize 
that the principles which have demonstrate^ their 
validity throughout this experience are, after all, 
not new in application, and that for the mdst part 
they rest on the solid ground of the generally ac¬ 
cepted laiv governing public utilities. I^erhaps 
this result might have been foreseen frpm the 
standard set up by the Eadio Act of 1927, for the 
phrase, public interest, convenience, and necessity 
is obviously borrowed from public utility legisla¬ 
tion;” . . (Italics ours.) I 

Courts and commissions in defining and interpreting 
the standard of public interest, convenience and neces- 

- ! 

1 Senator Dill, Manager for the bill which became the Kadio Act of 
1927, in discussing the meaning of the term, “public interest, conve¬ 
nience, and necessity” of the Conference Report H. R. 9971 on the 
floor of the Senate, said: i 

i 

‘ ‘ In this proposed law, however, we have laid down a b^c prin¬ 
ciple—namely the principle of public interest, convenience, and ne¬ 
cessity—which is the general legal phrase used regarding ^11 public 
utilities engaged in interstate commerce.” Cong. Bee. Voli 68, Part 
3, p. 3027. I 

i 

Mr. Stephen B. Davis, Solicitor for the Department of Commerce ac¬ 
corded a similar meaning to this term in the hearings preceding the en¬ 
actment of the Radio Act of 1927. Hearings on H. B. 5589, (i9th Con¬ 
gress, 1st Session, before the House Committee on Merchant Marine and 
Fisheries, Jan. 6 to 15, 19SG, p. 25; Hearings upon S. 1754, 69th Congress 
1st Session, before the Senate Committee on Interstate Comm^ce, Jan., 
Feb., and Mar., 1926, p. 104. '[ 
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sity have stated that they will avoid duplication of ser¬ 
vice with its consequent economic w’aste and loss of 
operating revenue. In The Matter of the Application 
of the Duluth S Northern Minnesota Railway Company 
For a Certificate of Public Convenience and Necessity, 
71 1. C. C. 795, 799; Detroit and M. Ry, Co. v. Boyne 
City G. d A. R. Co. (D. C. Mich. 1923) 286 Fed. 540, 
545; Texas d New Orleans Railroad Company v. The 
Northside Belt Railway Company, 276 U. S. 475, 476; 
Re Northern Maine Transportation Company, et al., 
(Maine), 2 P. U. R. N. S. 95, 103, 104, and cases cited 
therein ; Tri-City Motor Transportation Compan/y v. 
Great Northern Railway Company, et al., 17 P. U. R. 
N. S. 504, 510, (N. Dak. 1937) 270 N. W. 100. 

Another factor which must be considered in the issu¬ 
ance of licenses or certificates of convenience and ne¬ 
cessity is the effect of a new utility on all the existing 
utilities serving the territory. Hall, Certificate of Con¬ 
venience and Necessity, 28 Michigan Law Review 107, 
282, 283. 

The commissions and courts will guard against the 
entrance of a new utility in a territory adequately 
served, where it will result in the deterioration of the 
service to the public, for ‘‘time and experience have 
fully demonstrated that competitive service in the 
transportation field generally operates against the best 
interests of the public as a whole.” Re Wells R. 
Streeper (Utah) U. P. R. 1924 B. 392, 396; Petition of 
William B. Gray (N. Y.) P. U. R. 1916 A. 33, 45; The 
Superior Motor Bus Company v. The Community Mo¬ 
tor Bus Company, 320 Ill. 175.^ 

The term “necessity” as used in the standard of 
public interest, convenience and necessity is a relative 

1 For' an excellent discussion of the disastrous effect of unregulated 
competition among railroads, see Sharfman, Interstate Commerce Com¬ 
mission (Harvard University Press), Vol. 1, 79-81. 


concept subject to interpretation. It sometimes means 
indispensable, at others needful, requisite, or Condu¬ 
cive. Its meaning must be ascertained by the reference 
to the context, and to the objects and purposes of the 
statute in which it is found. Wisconsin Telephone Co. 
V. Railroad Commission y 162 Wis. 383, 398-9. 

The courts in the application of this standard, where 
similar facilities are already engaged in the community 
sought to be served, demand that the new facility fur¬ 
nish affirmative proof of a ‘‘strong or urgent public 
need.’’ Public Convenience Application of Utah Ter¬ 
minal Railway, 72 I. C. C. 89, 93; Re Shelton Street Ry. 
Company, 69 Conn. 626. This is so because the com¬ 
mission and the courts must consider the probable ef¬ 
fect of admitting competition into a field now adequately 
served, and the effect of such competition on the re¬ 
ceipts of existing utilities and their service to the pub¬ 
lic. Abbott V. Public Utilities Commission, 48 R. L 196. 
As Mr. Justice Groner stated in the dissenting Opinion 
in the Jenny Wren case: i 

“In other words, if the effect of granting the 
new application will be to put it out of business or 
render it incapable of continuing to perform’ a pub¬ 
lic service, it would seem to me that it cannot be 
denied it has an interest, a legal interest... and the 
Commission’s licensees, who on the faith of the 
license have invested money and established good¬ 
will, thereafter undoubtedly have rights I which, 
though they may be revoked in the public interest, 
nevertheless may not be arbitrarily or capriciously 
destroyed . . . the equities of existing stations un¬ 
doubtedly demand consideration.” . . . {t'ederol 
Radio Commission v. Nelson Brothers Bond & 
Mortgage Co., supra, p. 285) 
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The American system of broadcasting is predicated 
upon the use of radio facilities as a medium for local 
and national advertising. Upon this use depends the 
quantity and quality of commercial and sustaining pro¬ 
grams, for the commercial programs furnish the prin¬ 
cipal source of revenue to the stations. Therefore the 
educational and entertaining value of sustaining pro¬ 
grams depends entirely on the revenue derived from 
the sale of time for the purposes of commercial adver¬ 
tising.^' Report of the Federal Communications Com¬ 
mission, in Commercial Radio Advertising, Document 
No. 137, 72nd Congress, 1st Session, pp. 13, 36. 

Under such circumstances the following statement 
of Mr. Justice Groner in the Jenny Wren case is per¬ 
tinent : 

. the act recognizes the preservation of 
the earning capacity, and the conservation of the 
financial resources, of the individual broadcasting 
station as a matter of national concern, for the 
reason that the property employed must be per¬ 
mitted to earn a reasonable return or the system 
will break down; thus indicating, as it seems to 
me, an identical or reciprocal interest between the 
owner and the public, in which it is the right of 
either to see that competition between stations is 
not carried to the point of destruction (Texas & 
Pac. Ry. Co. v. Gulf, etc., Ry., 270 U. S. 266, 46 
S. Ct. 263, 70 L. Ed. 578).’’ 

It is therefore submitted that the appellant is ag¬ 
grieved by the order of the Commission granting a con¬ 
struction permit to the intervener. The refusal to 

1 ‘ ‘ The Commission believes that the American System of Broadcast¬ 
ing has produced the best form of entertainment that can be found in 
the world. 

“This system is one which is leased entirely wpon the use of radio 
broadcasting stations for advertising purposes. It is a highly com¬ 
petitive system and is carried on by private enterprise.^’ Preamble to 
a Regulation of Commission, December 21, 1931. (Italics ours.) 




consider the possibility of economic injury with its at¬ 
tendant deleterious effects is arbitrary and infringes 
on appellant’s legal rights. Chicago Junction Case, 
264 U. S. 258, 268; Baltimore Ohio R, Co. y. United 
States et al. (D. C. Ohio 1933) 5 Fed. Supp. 929, 931, 
936, affirmed 293 U. S. 454, 458. 

I 

(a) The petition to intervene in the proceedings be¬ 
fore the Commission would have been a futile gesture 
because it was the announced rule and policy! ^ 
Commission to deny petitions to intervene based on 
possible deterioration of service through economic 
competition. | 

The Commission, when it granted the Intervener’s 
application, had adopted the administrative practice 
of denying petitions of intervention based on economic 
interest. As evidence of this administrative practice, 
the following from the commission’s brief in the Jermy 
Wren Case applies (pp. 5, 6, 9): 

j 

^ ^It i s the Commission’s contention that Station 
B (WE-EN) has no legal interest in the application 
of Station A (WHB).To hold that appel¬ 

lee has a right to intervene in a proceedihg upon 
the application of another station where no possi¬ 
bility of interference with its station exists, solely 
to prevent such other station from competing with 
it, would be tantamount to holding that it had a 
property right in the use of its frequency mth re¬ 
spect to its audience and advertising clientele . . . 
The Commission is under no duty, statutory or 
common law, to consider competition for advertis¬ 
ing as an element of ^public interest, convenience, 
and necessity J ” (Italics are Conmaission’s.) 

In its First Annual Report (1934-1935), p. 21, the 
Commission’s Law Department, in commenting on its 
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position in the Jenny Wren case stated “that an eco¬ 
nomic interest was not such an interest as entitled the 
applicant to intervene,’’ . . J 

This enunciation of policy by the Law Department is 
entitled to considerable weight for it acts as adviser to 
the commission and assists in the formulation of com¬ 
mission policies.” Undoubtedly a litigant is entitled to 
rely on this standard of conduct—^that the Commission 
will deny petitions for intervention based on economic 
interest for “when the Attorney General has 
rendered his opinion on a matter submitted to him by 
the Commission, the Commission feels it should abide 
by his decision and until a court of competent jurisdic¬ 
tion has otherwise ruled.” Re Fuller-Toponce Truck 
Compcmy (Utah) 12 P. U. B. N. S. 108, 110-111. See 
United States of America v. Harry J. Madigan, 81 L. 
Ed. 505, 507, 508 wherein the Supreme Court relied on 
a communication from the Administrator of Veteran 
Affairs to the Solicitor General as indicative of an ad¬ 
ministrative practice. 

1 Commissioner Thad H. Brown in an address^ entitled ‘ ‘ The Federal 
Communications Law/^ delivered at the School of Law, Western Eeserve 
CTniversity, Cleveland, Ohio, on May 11, 1937 (Press Release 21207, p. 
31) expressed the same attitude by declaring that the Commission will 
not consider the factor of economic interest as a basis for intervention. 

2 In the Third Annual 'Re'port of F. B. C. (1928-1929) p. 9, it is stated 
that . . . “the general counsel acts as adviser to the commission in the 
preparation of rules and regulations, in construing and defining the pro¬ 
visions of the radio act and in the formulation of commission policies.” 

For a confirmation of this activity of the Law Department, see 'First 
Annual Feport of F. C. C., Fiscal Year 1935 (pp. 13, 17: “It passes on 
petitions for reconsideration, petitions for rehearing and review of Com¬ 
mission action, . . . and submits recommendations to the Commission as 
to what action should be taken thereon.” Second Annual Beport of 
F. C. C. Fiscal Year 1936 (pp. 14, 16): “. . . the Radio Application 
Section of each division of the Law Department is required to examine 
and review each application received by the Commission and prepare an 
opinion in writing for the Commission concerning the legal sufficiency 
thereof, to be submitted to the appropriate division as a basis for final 
action. In connection with these applications, it is necessary for this 
section of each division to recommend action to the appropriate division 
of the Commission upon petitions, motions, and other pleadings filed by 
applicants and others interested.” 


I 







In the light of the above-enunicated policy^! appel¬ 
lant’s petition to intervene would have been 4 
and useless gesture. | 

As further evidence that the Commission would re¬ 
fuse to consider the probable deterioration of service 
through economic competition is the fact that in two 
previous instances, the appellant petitioned the Com¬ 


mission to intervene in connection with applications 
filed by the Duluth Broadcasting Company and Walker 
Jamar to establish new radiobroadcasting stations in 
Duluth, Minnesota. On both occasions the Commission 
denied the appellant’s petition for interventioii based 
on the possibility of economic injury. 

The analogy to the common law principle | of res 
adjudicata will clearly illustrate that the action of the 
Commission in denying appellant’s petitions for inter¬ 
vention in the two previous occasions would be binding 
on the appellant in the present appeal. Substitute Fred 
A. Baxter, the intervener in the place of Walker Jamar 
or the Duluth Broadcasting Company, and wfe would 
have the identical issue presented to the Cominission. 
Its action in the present case is a foregone conclusion— 
it would deny the petition for intervention based on eco¬ 
nomic interest. The People v. Lang Transportatwn 
Co., et al., 217 Cal. 166, 170. 

But the best proof of the Commission's refusal to 
consider the factor of economic competition and a peti¬ 
tion to intervene based on economic interest, is its fail¬ 
ure to cite the appellant as a party respondent to the 
Baxter application. 

The Commission in Re Application of Red River 
Broadcasting Compcmy, Inc., supra has recognised that 
the towns of Duluth, Minnesota and Superior, jWiscon- 
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sion are one integral conunnnity from the standpoint 
of radiobroadcasting service. Under these circum¬ 
stances the entrance of a new utility into that commu¬ 
nity would have made the appellant an indispensable 
party to the Baxter application. The latter would com¬ 
pete with appellant for program material, listening 
audience, and advertising revenue. The facts and 
decision in State ex ret Department of Public Works 
et al. V. Pacific Telephone & Telegraph Co. et al.j 144 
Wash. 383, 384-5, 386, are peculiarly pertinent 

Three local (A, B, C,) and one national (the appel¬ 
lee) telephone systems were serving Skagit county. B 
and C were interconnected with the appellee and fur¬ 
nished local and long-distance service. A petitioned the 
Department (Commission) to be interconnected with 
the national system. At the hearing before the Depart¬ 
ment, B. and C. were not joined as parties. The Su¬ 
preme Court reversed the action of the lower court 
which had granted the mandamus to compel the con¬ 
nection, and ordered the action to be dismissed. It 
said : 


‘‘The claim of the (B).. .Company that it was a 
necessary proper and indispensable party to the 
proceeding before the department of public works 
must be sustained. 

“Under the law it was necessary to determine 
before the department the rights of this company, 
and before those rights could be determined the 
owner of them should be called into the proceeding 
and heard; otherwise these rights would be dis¬ 
turbed without due process of law. . . . 

“Before the department could determine that a 
necessity existed for a connection betwen the lines 
of the... (A) Company and the Pacific Telephone 
and Telegraph Company, it would have to deter¬ 
mine the extent and the character of the service al- 
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ready being rendered by the... (A) Company; and 
it was impossible for the department to determine 
the necessity for that connection without ihearing 
proof from all the companies involved in this web 
of telephone service. . . . This failure to niiake the 
interested company a party to the proceeding be¬ 
fore the department is recognized in the ^ manda¬ 
mus proceeding . . . (their rights) should have 
originally been considered and passed on in the 
hearing before the department. . . .’’ i 

i 

Certainly the Commission was aware of the existence 
of appellant's station in the Duluth-Superibr area. 
The refusal to cite the appellant as a party,' respon¬ 
dent to the Baxter application indicates disregard of 
the factor of possible economic injury in the issuance 
and distribution of broadcasting facilities. ' 

The attitude of the Commission, as expressed in the 
Jenny Wren case, and its First Annual Report, the de¬ 
nial of appellant’s petition for intervention on two sim¬ 
ilar occasions, and the failure to cite appellant as a 
party respondent to the Baxter application indicate the 
position as relates to the probable reduction of income 
and deterioration of service through economic compe¬ 
tition—to refuse to consider the possibility of eco¬ 
nomic injury, and hence to deny petitions of interven¬ 
tion based on economic interest. It is therefor^ obvious 
that a petition to intervene by appellant wotdd have 
been a futile and useless gesture. In Pacific Tele¬ 
phone d Telegraph Co, v. Whitcomb, Director of Public 
Works of Washington et at, (D. C. Wash. 1926) 12 F. 
(2nd) 279, 285-6, the court stated that an aggrieved 
and injured party need not pursue the statutory 
remedy where it would be a useless ceremony! 

‘‘At this point it seems convenient toi consider 
the contention of counsel that the Pacific and Home 

I 

i 

i 

I 


I 
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Companies are bound by the orders of the depart¬ 
ment entered on March 31, 1923, because in the 
case of the Pacific Company it did not appeal to 
the state courts as provided by the state statute, 
and in the case of the Home Company it did not 
prosecute its appeal in time. Prior to March 31, 
1923, however, the Supreme Court of Washington 
had construed the state statute as meaning that, in 
•fixing valuations for rate purposes, the depart¬ 
ment should not recognize the theory of reproduc¬ 
tion new less depreciation, but was confined to the 
cost method prescribed by the statute. State ex 
rel City of Spokane v. Kuykendall, 205 P. 3, 119 
Wash. 107. And on September 22, 1924, subse¬ 
quent to the orders complained of, in Pacific Coast 
Elevator Co. v. Department, 228 P. 1022,130 Wash. 
620, this holding was approved and redeclared. It 
is obvious therefore that an appeal to the state 
courts by the companies would have been an idle 
and useless formality.” 

See also Smith et at, v. Illinois Bell Telephone Com¬ 
pany et aL, 270 U. S. 587, 591, in which a suit against a 
state commission to enjoin enforcement of confiscatory 
rates will not be defeated by the objection that the 
plaintiff should first exhaust its statutory remedy. 
‘ ‘ To say . . . that the company must institute another 
and distinct proceeding would be to put aside substance 
for needless ceremony.” 

2. The order of the Commission granting a construc¬ 
tion permit to the intervener was issued without notice 
to or hearing accorded appellant, an existing utility 
serving the public. 

Ped River Broadcasting Company, Inc. at the pres¬ 
ent time renders radiobroadcasting service to the 
Duluth-Superior area. As an existing utility it has a 




definite interest in the program service, listening au¬ 
dience, and advertising revenue which the conamunity 
offers in exchange for the obligation of appellant to 
render a public service. i 

The grant of a new facility to the intervener without 
affording the appellant an opportunity to showl that its 
rights and corresponding obligations would be affected 
by the entrance of a new facility within the commu¬ 
nity is a denial of due process of law. For it is beyond 
dispute that any court or administrative body which 
‘ ^ assumes to determine the rights of parties shall have 
jurisdiction and that there shall be notice and oppor¬ 
tunity for hearing given the parties.’’ Twimng v. 
State of New Jersey^ 211 U. S. 78, 110, 111; Federal 
Radio Commission v. Nelson Brothers Bond ^ Mort¬ 
gage Co., supra. \ 

This principle is so firmly embedded in American 
jurisprudence that it necessitates no extensive cita¬ 
tion of cases. It is sufficient to state that in Saltzman, 
et al. v. Stromherg-Carlson Telephone Mfg. Co., 60 
App. D. C. 31, 32, and Courier-Journal Co., let al. v. 
Federal Radio Commission, 60 App. D. C. 33, 34, the 
orders of the Commission which affected the rights of 
existing stations (changing their frequencies); without 
prior notice or an opportunity for hearing Were held 
void. i 

Appellant is therefore aggrieved by the ordbr of the 
Commission granting a new radiobroadcasting facility 
to the intervener because it had received no notice of 
the proceeding and was afforded no opportunity to be 
heard in defense of its rights. I 

‘‘A hearing or opportunity to be heard, is absolutely 
essential. We cannot conceive of due process of law 
without this.” . . . Stuart v. Palmer, 74 N. Y.!l83,19L 


i 

I 

I 
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CONCLUSION. 

It is respectfully submitted that: 

Since the order of the Commission did not consider 
the element of economic competition with its resultant 
effect of reduction of income, deterioration of public 
service and threatened destruction of appellant; 

Since the petition to intervene would have been a 
futile gesture, and 

Since the order was granted to intervener without 
notice to or hearing accorded appellant. 

The appellant is aggrieved by the order of the Com¬ 
munications Commission in granting a construction 
permit to intervener. 

Respectfully submitted. 


Paul M. Segal, 


George S. Smith, 


Harry P. Warner, 
For the Appellant. 




21 


RECEIPT. I 

We have received copies of the foregoing brjief. 


Ben S. Fisher, 

For the Intervener, 


Hampson Gtaey, I 
General Counsel, \ 

Federal Communications Commission. 


September 20, 1937. 


! 
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APPENDIX A 

In the United States Court of Appeals for the 

District of Columbia 

No. 6385 

Eugene 0. Sykes, Hampson Gary, Thad H. Brown, 
Paul A. Walker, Irvin Stewart, Norman S. Case, 
and George H. Payne, as the Federal Communica¬ 
tions Commission, appellants, 

V. 

Jenny Wren Company, a Corporation 

Appeal from the Supreme Court of the District of 

Columbia 

Before Martin, Chief Justice, and Robb, Van Orsdel, 
Hitz, and Groner, Associate Justices. 

(Argued April 2, 1935. Decided May 27, 1935) 

Paul D. P. Spearman, George B. Porter, and Fanney 
Neyman, all of Washington, D. C., for appellants. 

Paul M. Segal and George S. Smith, both of Wash¬ 
ington, D. C., for appellee. 

Martin, Chief Justice: 

This is an appeal from an order of the Supreme 
Court of the District of Columbia denying a motion 
made by appellants to dismiss a bill of complaint for 
an injunction filed by appellee against appellants. The 
appeal, being from an interlocutory order only, is filed 
by special leave of court granted under Sec. 226 of the 
D. C. Code. 

The appellee, Jenny Wren Company, was plaintiff 
below, and will be named as plaintiff in this opinion. 
The appellants are members of the Federal Communi¬ 
cations Commission, created and organized under the 
Act of June 19, 1934 (Communications Act of 1934; 48 
Stat. 1064). They will be referred to herein as the 
Commission. 
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I 

The following allegations are contained in i the bill 
of complaint filed by plaintiff in the lower court: 

The plaintiff is a corporation owning and operating 
a radio broadcasting station, known by the call letters 
WEEN, located in Leavenworth, Kansas. It is li¬ 
censed to operate upon a frequency of 1,220 kcs with 
power of 1,000 watts unlimited time. It broadcasts 
programs from its own studios located at different 
points within its service area, and also na¬ 
tional programs furnished by the National Broadcast¬ 
ing Company by wire from studios in New York, Chi¬ 
cago, San Francisco, and elsewhere. Plaintiff-s broad¬ 
casting station was established in the year 1927 and 
has operated continuously under Federal license since 
that time. The station renders consistent and regular 
broadcasting coverage to an extensive audience in and 
about the cities of Leavenworth, Kansas; Lawrence, 
Kansas; Kansas City, Kansas; St. Joseph, Missouri; 
Kansas City, Missouri, and throughout the rhetropoli- 
tan area of the latter city. The station has developed 
an extensive listening public throughout this area and 
enjoys an invaluable goodwill therein. The operating 
expenses of the station are in excess of $75,000 a year, 
and since 1927 plaintiff has incurred an operating loss 
in excess of $100,000. In order to provide a portion of 
the operating expenses plaintiff has contracted with 
various firms in its regular service area and Elsewhere 
to sponsor programs to be broadcast by plaintiff, in 
which service the plaintiff’s extensive goodvdll is an 
important factor. : 

In addition to the plaintiff the following ! licensees 
render broadcasting service day and night tb Kansas 
City and the area served by plaintiff’s station, to wit: 

Midland Broadcasting Co., KMBC. I 

Kansas City Star Co., WDAF. i 

The WLBF Broadcasting Co., WLBF. | 

Wilson Duncan, KWKC. i 

The advertising revenue, high-grade program mate¬ 
rial, and listening audience in and about the Kansas 

i 

I 

i 

i 

I 

I 

j 
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City area are limited, and plaintiff is in severe and ac¬ 
tive competition with each of the preceding licensees, 
and they are in competition with each other and the 
plaintiff for program material, for the attention of the 
available listening audience and for commercial reve¬ 
nue. By reason of this competition plaintiff is not able 
to realize any profit and its revenues for advertising 
are barely sufficient to enable it to maintain operation 
in accordance with the standards required by the de¬ 
fendants. 

In addition to the plaintiff and the other licensees the 
Commission has authorized WHB Broadcasting Com¬ 
pany, a Missouri corporation located at Kansas City, 
Mo., to operate a broadcasting station known by the 
call letters WHB, with po wer o f 500 watts at a fre¬ 
quency of 860 kcs. Station WHB is in active competi¬ 
tion with plaintiff for material, talent, and commercial 
revenues. Heretofore station WHB has been re¬ 
stricted by the Commission to daytime operation only. 
However, on April 13, 1934, station WHB filed with 
the Commission an application for modification of its 
existing license so as to permit it to operate evening 
hours in addition to its present daytime schedule. This 
application bears the form and title of an ‘‘Application 
for radio broadcast station special experimental au¬ 
thorization’^, but is in truth and fact an application for 
regular authority to permanently and regularly oper¬ 
ate evening hours so far as the Commission is author¬ 
ized by law to permit the same. 

Upon an examination of the application of WHB the 
Commission on July 24, 1934, published an order for a 
public hearing to be held on the application on August 
27, 1934. TMs order was issued without notice to or 
service upon the plaintiff, but came to the plaintiff’s 
knowledge on August 2,1934. 

Paragraphs 59 of the rules and regulations of the 
defendants provides as follows: 

“Any governmental department or officer, any per¬ 
son, firm, company, or corporation, or any State or 
political subdivision thereof may, at any time, more 
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than 10 days prior to the date of any hearing, file with 
the Commission a petition to intervene therein in sup¬ 
port of, or in opposition to, any application designated 
for hearing. If the petition discloses a sulistantial in¬ 
terest in the subject matter of the hearing the Commis¬ 
sion will grant the same and permit the petitioner to 
be heard at such hearing subject to regulations herein¬ 
after imposed.’’ i 

On August 4, 1934, plaintiff filed with the Commis¬ 
sion a petition setting out the foregoing facts and re¬ 
questing permission to intervene in the aforesaid ap¬ 
plication of WHB. In the petition the plaintiff alleged 
among other things that WHB Broadcasting Company 
intended to operate during the additional hours re¬ 
quested by it upon a regular basis, and that the opera¬ 
tion in the evening hours as requested in its applica¬ 
tion, will result in active competition with the plaintiff 
as to the distribution of audience of listeners, adver¬ 
tising revenue, and available material, talent, and 
sponsors; that such competition will reduce the quality 
and extent of the service now rendered in;the public 
interest, convenience and necessity, of the people of 
Kansas City. Wherefore plaintiff prayed that the 
Commission permit it to intervene in the hearing of 
the application of WHB in accordance with the pub¬ 
lished regulations aforesaid, and also that the outstand¬ 
ing notice of the hearing be amended so as 'to add the 
following specifications of the issue; 

^‘To determine what if any experiment^ are pro¬ 
posed to be conducted by the applicant in accordance 
with the rules and regulations of the Commission. To 
determine the effect of the proposed operation upon 
the public service rendered by existing stations serv¬ 
ing the Kansas City area.” I 

The Commission on August 14,1934, denied the peti¬ 
tion of plaintiff to intervene as requested by it. 

Thereupon, on August 17,1934, the plaintiff brought 
its present case in the Supreme Court of the District of 
Columbia, by filing a bill in equity setting out the fore¬ 
going facts which it alleged to be true, and stating that 


I 


I 

i 

I 

i 
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if plaintiff be permitted to appear at the hearing to be 
held by the Commission on the application of WHB 
on August 27,1934, plaintiff would be able to show that 
the application of WHB is in fact intended to be one 
for regular license and authority to operate evening 
hours on a regular basis in active commercial competi¬ 
tion with the plaintiff; that such competition will de¬ 
preciate plaintiff’s revenue to the point that the opera¬ 
tion of its broadcasting station will be at a loss with 
consequent depreciation of its service to the public 
and endangering its right to receive continued renewal 
of license. Plaintiff also alleged that the present broad¬ 
casting service to the Kansas City area is adequate; 
that a&itional inroads into the plaintiff’s listening eve¬ 
ning audience and material and talent will adversely 
affect the public service. 

Plaintiff alleged in its bill of complaint that the Com¬ 
mission threatens to conduct the public hearing on 
August 27, 1934, upon the application of WHB above 
described without the participation of plaintiff and 
threatens at such hearing to deny to the plaintiff any 
opportunity to attend or cross-examine witnesses or to 
adduce testimony, and to deny to the plaintiff any hear¬ 
ing in regard to the subject matter and to act on the 
application of WHB without any notice or hearing to 
the plaintiff. Plaintiff also alleged that the holding 
of the proposed hearing on August 27, 1934, without 
the participation of plaintiff as a party would cause 
the plaintiff irreparable damage and injury and would 
deprive plaintiff of its property without due process of 
law contrary to the fifth amendment of the Constitu¬ 
tion of the United States. 

Wherefore plaintiff prayed that the Commission be 
perpetually enjoined from granting any application 
authorizing any add itiona l operating hours to radio 
broadcasting station WHB or any other such station 
rendering service in the Kansas City area or in the 
area regularly served by plaintiff’s radio station 
WEEN, or any part thereof, and from authorizing any 
other new or additional radio-broadcasting service to 
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such area or any part thereof without prior notice and 
hearing to the plaintiff and from holding any hearing 
or proceeding upon any such application by which any 
testimony is taken or facts elicited without an oppor¬ 
tunity for the plaintiff to participate, cross-examine 
witnesses, and adduce evidence after ample opportun¬ 
ity and time for preparation, and that pendihg deter¬ 
mination of this suit the court may grant and iissue its 
preliminary injunction forbidding all actions on the 
part of the Commission as to which a final injunction is 
herein prayed. I 

Thereupon the Commission filed a motion in the 
io-wer court to dismiss the plaintiff’s bill of cbmplaint 
upon the following ground, among others: That if 
plaintiff has such an interest as will entitle it to the re¬ 
lief prayed for, then if and when the Commission de¬ 
cides the matter complained of adversely to plaintiff’s 
interest, it has a plain, speedy, and adequate remedy at 
law under Sec. 402 (b) of the Communications Act of 
1934, supra, which provides for an appeal from deci¬ 
sions of the Commission to the United States i Court of 
Appeals for the District of Columbia. 

The lower court upon consideration denied the mo¬ 
tion to dismiss the bill and likewise denied the prayer 
of the plaintiff for a preliminary injunctibn. The 
present special appeal was then allowed by this court. 

We think that the lower court erred in overruling the 
motion of the Commission to dismiss the plaintiff’s bill. 
There are two grounds upon which we base this conclu¬ 
sion. I 

First, the remedy sought by the plaintiff is by way of 
injunction; it is the established rule that a proceeding 
in equity for an injunction cannot be maintaiiied where 
the complaining party has a plain, adequate, and com¬ 
plete remedy at law for the right sued upon. The plain¬ 
tiff below was provided with such a remedy by way of 
appeal to this court. By Sec. 402 (b) of the Communi¬ 
cations Act of 1934, supra, it is provided that an ap¬ 
peal may be taken from the decisions of the Commis¬ 
sion to this court by any applicant for a construction 

i 

I 

I 
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permit for a radio station, or for modification of an 
existing radio station license, whose application is re¬ 
fused by the Commission, and ‘‘by any other person 
aggrieved or whose interests are adversely affected by 
any decision of the Commission granting or refusing 
any such application.’’ The act also contains the pro¬ 
vision : ‘ ‘ That the review by the court shall be limited 
to questions of law and that findings of fact by the 
Commission, if supported by substantial evidence, shall 
be conclusive unless it shall clearly appear that the 
findings of the Commission are arbitrary or capricious. 
The court’s judgment shall be final, subject, however, 
to review by the Supreme Court of the United States 
upon writ of certiorari on petition therefor under Sec¬ 
tion 240 of the Judicial Code, as amended, by appellant, 
by the Commission, or by any interested party inter¬ 
vening in the appeal. ’ ’ 

The foregoing provisions of the statute furnish a 
method of appeal for the plaintiff from the decision of 
the Commission in this case. The proceeding before 
the Commission was an application made by an appli¬ 
cant “for modification of an existing radio station 
license.” The plaintiff claimed to be a “person” who 
was aggrieved and whose interests would be adversely 
affected by a decision of the Commission granting the 
application. It is true that the plaintiff was not given 
formal notice of the filing of the application by WHB 
for modification of its license; nevertheless, plaintiff 
had actual knowledge thereof, and on August 4, 1934, 
filed its objection to the allowance of the application; 
and on August 14, 1934, its objection was officially 
denied by the Commission. This was a decision by the 
Commission in the proceeding, and plaintiff therefore 
was entitled under the statute to appeal to this court 
if the Commission finally decided to grant the applica¬ 
tion. 

Secondly, we think that the remedy by appeal pro¬ 
vided by sec. 402 (b) of the Communications Act of 
1934, supra, was the exclusive remedy provided by stat¬ 
ute for the review of plaintiff’s complaint. We think 


j 

accordingly that the lower court was without jurisdic¬ 
tion over the cause of action asserted by plaintiff in the 
case brought by it for an injunction. "V^ite v. Federal 
Radio Commission, 29 F. (2d) 113; Americaii Bond 
and Mortgage Company v. United States, 52 F. (2d) 
318; Federal Radio Commission v. Nelson Brothers 
Bond and Mortgage Company, 289 U. S. 266. | 

The decision of the lower court denying the motion of 
the Commission to dismiss the plaintiff’s bill lof com¬ 
plaint is reversed and the cause is remanded with in¬ 
structions to sustain the motion and dismiss the bill. 

Gronee, J., dissenting: i 

I am unable to concur with the court in its disposi¬ 
tion of this case. I 

The ground upon which relief is denied is that peti¬ 
tioner (appellee) has a plain, adequate, and Complete 
remedy at law—^which the opinion points out is the ap¬ 
peal to this court provided in sec. 402 (b) of t)ie Com¬ 
munications Act of 1934—and that this right of appeal 
is exclusive. I 

With both,these propositions I am in disagreement. 
Petitioner filed in the lower court its bill of complaint, 
in which it showed that it is a licensed broaidcasting 
station (WREN) located in Lawrence, Kansas, and 
that it has been in continuous operation since 1927; 
that its station renders consistent and regular broad¬ 
casting coverage to an extensive audience in afid about 
the cities of Lawrence, Leavenworth, Kansas City, and 
St. Joseph; that there are four other fulltime stations 
serving the same area which are in severe and active 
competition with each other and with petitioner, with 
the result that petitioner, though expending |on oper¬ 
ating charges sums in excess of $75,000.00 annually, is 
as yet unable to o perat e at a profit; that in Apjdl 1934 a 
daytime station (WHB) operating in the s^me area 
filed a request for authority to operate evening hours 
in addition to its then restricted schedule; that the Com¬ 
mission, being unable to determine that the granting 
of a permit would serve public interest, convenience, 
and necessity, directed that the application be!set down 


I 

I 
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for public hearing; that petitioner filed with the Com¬ 
mission its petition to intervene, alleging that if the 
authority requested by WHB should be granted, the 
elfect would be to reduce the quality and extent of the 
sendee now rendered in the Kansas City, Lawrence, 
Leavenworth, and St. Joseph district, and would seri¬ 
ously and irreparably injure petitioner in that it would 
result in a further distribution of the audience of lis¬ 
teners, the advertising revenues, the available program 
material and talent, and would make petitioner’s pres¬ 
ent broadcasting service financially impossible. In 
short, petitioner alleged that the area in question is 
already adequately and fully supplied with radio 
broadcasting service and that the effect of introducing 
another nighttime station would be to vitally affect its 
service, revenue, and resources, and thereby adversely 
affect public interest, convenience, and necessity. 

The Commission, although stating no reasons for its 
action, refused to allow petitioner to intervene and, 
the bill alleges, threatened to proceed to a hearing on 
the application of WHB without allowing petitioner to 
be heard in opposition thereto. 

In the circumstances, which I shall detail briefiy, I 
am of opinion that this action of the Commission was 
arbitrary and in direct conflict with its own rules and 
regulations. 

Paragraph 59 of the rules of the Commission pro¬ 
vides: 

“Any governmental department or officer, any per¬ 
son, firm, company, or corporation, or any State or 
political subdivision thereof may, at any time, more 
than 10 days prior to the date of any hearing, file with 
the Commission a petition to intervene therein in sup¬ 
port of or in opposition to any application designated 
for hearing. If the petition discloses a substantial in¬ 
terest in the subject matter of the hearing the Commis¬ 
sion will grant the same and permit the petitioner to 
be heard at such hearing subject to regulations here¬ 
inafter imposed. ’ ’ 

To the bill filed by the petitioner in the court below, 
the Commission filed a motion to dismiss. 





In the brief’and in the argument in this Court the 
Commission justifies its refusal to permit intervention 
on the broad ground that petitioner has no legal inter¬ 
est in the application of any other broadcasting station 
for a license and, particularly, that it has np legal in¬ 
terest based on a loss of its own revenues, 'and this, 
because no broadcasting station has a property right 
in its franchise or permit with respect to its | audience 
and advertising clientele. In addition to this, the Com¬ 
mission says that even if petitioner has ani interest, 
it is permitted by Sec. 402 (b) of the act to appeal to 
this court from the order of the Commission in the 


event the application of WHB is granted. 

I think neither of these grounds is sufficient and 
that, in refusing to allow intervention, the i Commis¬ 
sion misinterpreted its own rules and misunderstood 


the law with relation to petitioner’s rights. 

I am not unmindful of the broad powers which Con¬ 
gress has granted to the Commission, nor that these 


powers include the right to grant or refuse licenses or 
renewals of licenses, to increase or decrease station 


power, and to delete existing stations if it ^e found 
necessary to produce an equitable result. That much 
was decided by the Supreme Court in Radio | Commis¬ 
sion V. Nelson Brothers, 289 U. S. 266, but in the same 
opinion (p. 282) the Supreme Court said that Con¬ 
gress did not in the delegation of its powers, kuthorize 
the Commission to act arbitrarily or capriciously—and 
to that I may add—^if it had, it would have: been an 
invalid grant of power. City of Baltimore v. IBadecke, 
49 Md. 217. Broad as is the power granted,; it is not 
unlimited; and I have no doubt that, in any proper case 
in which it is shown that the threatened actibn of the 


Commission is arbitrary, the courts of the District of 
Columbia, in the exercise of their equity jurisdiction, 
at the instance of the person injured, have authority 
to enjoin as a plain abuse of power. 

And certainly no action can be more arbitrary, more 
oppressive, or more unjust than that which Condemns 
before it hears. 
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This general principle the Commission itself recog¬ 
nizes in its rules, for, as has been noticed, provision is 
there specifically made for the right of intervention on 
the part of any person whose petition shows a substan¬ 
tial interest in the subject matter under investigation. 

The inquiry, therefore, is whether petitioner has an 
unquestionable interest in the granting or refusal by 
the Commission of the application of WHB to share 
with it the neighborhood broadcasting field. If on the 
admitted facts it has, its right to be heard is not a 
matter of discretion. The answer, as I view it, depends 
upon whether the granting of the application would 
so seriously diminish the profits of its going business 
as to injure or destroy a privilege which it now enjoys. 
In other words, if the effect of granting the new appli¬ 
cation will be to put it out of business or render it in¬ 
capable of continuing to perform a public service, it 
would seem to me that it cannot be denied it has an in¬ 
terest—a legal interest—in the subject matter of the 
hearing. In its petition of intervention it sets forth 
sufficient facts to sustain this proposition, but the Com¬ 
mission refused it a hearing because the Commission 
thought that its permit to broadcast, being merely a 
license, constituted no ‘^property right’’ and hence no 
property interest of which it could complain of the 
loss or destruction; but this is too narrow a view. 
Granting that those who operate broadcasting stations 
do so subject to the Commission’s power of regulation, 
this power is not an unlimited power; and the Commis¬ 
sion’s licensees, who on the faith of the license have 
invested money and established a goodwill, thereafter 
undoubtedly have rights which, though they may be 
revoked in the public interest, nevertheless may not be 
arbitrarily or capriciously destroyed. 

The Supreme Court, in the Nelson Brothers case, 
supra, distinctly said that in the distribution and ad¬ 
justment of facilities, ‘Hhe equities of existing stations 
undoubtedly demand consideration.” ‘‘The equities” 
of which the Court speaks are in the nature of prop¬ 
erty rights which, at the least, may not be taken away 
without notice and hearing. If it were otherwise, the 
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millions of dollars invested in radio broadcasting sta- 
^ tions would be wholly subject to the caprice or favor' 

of the regulatory body. Such a grant of power 
would be so clearly unreasonable, so oppressive, and so 
partial as to make it unthinkable, without more, that 
the Congress ever intended to grant it. Yick Wo v. 
Hopkins, 118 U. S. 356. 

f Again, in its petition of intervention, petitioner 

offered to show that the broadcasting facilities in the 
neighborhood in which the new applicant proposed to 
operate were adequate and that the effect of admitting 
further competition into that field would result; in harm 
‘ to the public. It proposed therefore, if permitted to do 

so, to show that there would result from the establish- 
' ment of a new station such active competition for 

business as would destroy its ability and the ability of 
others in the same field to operate in the public interest. 
I think this, too, was a subject which the Conimission, 
under the statute creating it, was bound to notice. The 
basic principle of congressional control is p^iblic in¬ 
terest, convenience, and necessity, and since the pas- 
^ sage of the act the policy of the Commission has been 

to accomplish this object through private enterprise. 

I The Commission, in the preamble to its reflations, 

says: ‘‘This system is one which is based entirely upon 
the use of radio broadcasting stations for advertising 
purposes. It is a highly competitive systend * * 

In these circumstances it may be said, somewh^ as was 
^ said by Mr. Justice Brandeis of a like condition in the 

^ transportation field—the act recognizes the preser¬ 

vation of the earning capacity, and conservation of the 
financial resources, of the individual broadcasting sta¬ 
tion as a matter of national concern, for the reason 
that the property employed must be permitted to earn 
► a reasonable return or the system will bre^k down; 

thus indicating, as it seems to me, an identical or re- 
^ ciprocal interest between the owner and the public, in 

which it is the right of either to see that competition 
between stations is not carried to the point of destruc¬ 
tion (Texas & Pac. By. v. Gulf, etc., Ry., 270 U. S. 266). 
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When, therefore, WHB made its application to the 
Commission for nighttime service, and the Commis¬ 
sion agreed to a hearing, the primary issue involved 
determining whether the present service was adequate 
and, if it was, the probable effect of admitting competi¬ 
tion into a field adequately served; and this involved de¬ 
termining the financial effect upon those now rendering 
public service in that field. In the determination of these 
questions petitioner had a vital interest and, if the 
Commission's rule to which I have already referred 
means anything, it means that such an interest may be 
represented at the hearing and present evidence and 
be heard before the determination is made. Therefore 
to say, as the opinion in this case says, that petitioner 
has an adequate remedy by appeal to this court—after 
the Commission has made its final decision on the ap¬ 
plication of \YHB—is, it seems to me, wholly without 
point. It is the equivalent of locking the stable door 
after the horse is gone. Section 402 (e) of the Com¬ 
munications Act of 1934, providing for appeals to this 
court, limits this court ^s consideration to questions of 
law and provides that findings of fact by the Commis¬ 
sion, if supported by substantial evidence, shall be 
conclusive; and we have held time and again that the 
court is bound by the Commission's fact-findings. To 
contend, therefore, that petitioner has an adequate 
remedy, when it is bound by facts found without its in¬ 
tervention and without an opportunity on its part to be 
heard, is to effectively foreclose its rights before they 
are known and render an appeal to this court, on a 
record to which it is a stranger—^wholly bootless. 
True enough, it may be the right of the Commission to 
determine the ^‘equities’’ which shall control, but to 
comimand approval it must act judicially, must hear 
and weigh the evidence and exercise its powers fairly 
and equitably : and this it cannot do by closing its ears 
to the proffer of testimony in behalf of one whose legal 
rights are put in jeopardy and who seasonably applies 
for a hearing. ‘‘Judgment ceases to be judicial if there 
is condemnation in advance of trial.’’ Escoe v. Zerbst 
(S. C.)> decided May 20,1935. 

Judge Hitz concurs in this dissent. 





APPENDIX B 

I 

Federal Communications Commission ; 

April 22, 1935 | 

Office of the Secretary i 

Copy ! 

I 

Before The j 

Federal Communications Commission i 

j 

Washington, D. C. 

' i 

Docket No. 2880 I 

In The Matter Of The Application Of 
Duluth Broadcasting Company ; 

For Construction Permit I 

! 

For New Station At Duluth, Minnesota. 

Now comes Red River Broadcasting Company and 
moves that it be permitted to intervene in ting matter 
and in support shows: I 

1. This is an application to establish a new broad¬ 
casting station at Duluth, Minnesota. i 

2. The petitioner has pending an application for the 

removal of its station, KGrFK, to Duluth, Minnesota; 
this application is undisposed of and is now pending 
upon motion for rehearing before the full Commission 
en banc; It conflicts with the application of Duluth 
Broadcasting Company. I 

3. Apparently by oversight the petitioner was not 
made a party respondent; it appears from the notice 
of the hearing in this case that other parties having 
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applications pending for the establishment of a station 
in Dnlnth have been made parties respondent. 

Respectfully submitted, 

Red Rrv'ER Broadcasting Company 


By /s/ Paul M. Segal, 


' /s/ George S. Smith, 

Its Attorneys. 

April 22, 1935 

(Federal Communications Commission) 

(April 22, 1935) 

(Received 3rd Mail, Mail and Files) 

Hon. Clarence C. Hill 

Attorney for Duluth Broadcasting Company 
Munsey Building 
Washington, D. C. 

Dear Sir: 

Please take notice that the foregoing motion has 
been filed today. 

Yours very truly 

/s/ Paul M. Segal 
Washington, D. C. April 22, 1935 






APPENDIX C I 

Federal Communications Commission ' 
Received March 30, 1935 
Office of the Secretary ' I 

Copy i 

I 

Before The 

Federal Communications Commission j 
Washington, D. C. i 

Docket No. 2843 i 

i 

In The Matter Of The Application Of 
Walker Jamar 
For Construction Permit 

i 

For New Station At Duluth, Minnesota. 
Petition for Intervention i 

Now comes Red River Broadcasting Company and 
moves that it be permitted to intervene in this matter 
and in support shows: , 

1. This is an application to establish a new broad¬ 
casting station at Duluth, Minnesota. i 

2. The petitioner has pending an application for the 

removal of its station, KGFK, to Duluth, Minnesota; 
this application is undisposed of and is now pending 
upon motion for rehearing before the full Coihinission 
en hanc; it conflicts with the application of | Walker 
Jamar. | 

3. Apparently by oversight the petitioner |was not 
made a party respondent; it appears from the notice of 
the hearing in this case that other parties having ap- 
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plications pending for the establishment of a station in 
Duluth have been made parties respondent. 

Respectfully submitted, 

Red River Broadcasting Company, Inc. 

By /s/ Paul M. Segal, 


/s/ George S. Smith, 

Its Attorneys, 

March 30, 1935 

(Federal Communications Commission) 

(March 30, 1935-Received 3rd Mail) 

(Mail and Files) 

George 0. Sutton 
Attorney for Walker Jamar 
National Press Building 
Washington, D. C. 

Dear Sir: 

Please take notice that the foregoing motion has 
been filed today. 

Yours very truly 

/s/ Paul M. Segal 


Washington, D. C. 
March 30, 1935 
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APPENDIX D I 

Excerpt from Minute No. 157, Broadcast Division of 
May 7, 1935. 

The Commission, Broadcast Division, denied the 
petition filed by Red River Broadcasting Coihpany, 
Inc., to intervene in the hearing on the application of 
Walker Jamar for construction permit for new station 
at Duluth, Minnesota, Docket No. 2843. 

The Commission Broadcast Division denied the 
petition filed by Red River Broadcasting Company, 
Inc., to intervene in the hearing on the application of 
Duluth Broadcasting Company for construction permit 
for new station at Duluth, Minnesota, Docket No. 2880. 
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Bntteb States! Court of 
for tlje Bts;trtct of Columiita 

i 

I 

[ 

No. 9606 ! 


Red River Broadcasting Company, Inc.J 

Appellant, 

V. 

I 

Federal Communications Commission, 

Appellee, 

Fred A. Baxter, Intervenor. 


BRIEF OF INTERVENOR, FRED A. BAXTER 


STATEMENT OF THE CASE 

i 

j 

This appeal was taken hy the Bed River Broadcast¬ 
ing Company, Inc., from a decision rendered' by the 
Broadcast Division of the Federal Communications 
Commission on January 5, 1937, effective January 19, 
1937. The decision appealed from granted Fred A. 
Baxter, an individual, residing in Superior, Wiscon¬ 
sin, authority to construct a Broadcast Station at 
Superior, Wisconsin, to operate on the frequency of 
1200 kilocycles, 100 watts power. Unlimited liours of 
operation. 

The appellant. Red River Broadcasting Company, 
Inc., licensee of Radio Station KDAL, had an appli¬ 
cation pending before the Federal CommuTlications 









Commission to move its station from Moorhead, Min¬ 
nesota to Dnluth, Minnesota. This application was 
granted by the Commission in its Minutes of Febru¬ 
ary 19, 1935, said grant being effective 3:00 a. m. 
Eastern Standard Time, February 26, 1935. This 
grant was subsequently appealed by Head of the 
Lakes Broadcasting Company licensee of Broadcast 
Station WEBC, Duluth, Minnesota. This appeal hav¬ 
ing subsequently been disposed of by this Court, a 
construction permit was issued by the Federal Com¬ 
munications Commission authorizing the Red River 
Broadcasting Company, Inc., to move Broadcast Sta¬ 
tion ,KDAL from Moorhead, Minnesota, to Duluth, 
Minnesota, on May 28, 1936. 

The application of Fred A. Baxter was designated 
for hearing by the Broadcast Division of the Federal 
Communications Commission on March 27, 1936. Sub¬ 
sequent thereto, the date of June 9, 1936, was desig¬ 
nated as the day when a hearing on the application 
was to be held before an Examiner of the Commis¬ 
sion. Between the dates of May 28, 1936, and June 9, 
1936, the Red River Broadcasting Company, Inc., 
failed to 'petition the Co'mmission for authority to in¬ 
tervene in said hearing or to in any way become a 
party thereto. 

After the Notice and Reasons for Appeal had been 
filed in this Court, Fred A. Baxter petitioned to in¬ 
tervene and subsequently filed a motion to dismiss 
the appeal on the grounds that the appellant had 
failed to exhaust aU of its remedies before the Com¬ 
munications Commission and consequently had not 
brought itself within the jurisdiction of this Court, 
secondly, that the appellant was, in its appeal, en¬ 
deavoring to raise an issue of fact concerning the need 
for I additional broadcasting facilities in Superior, 
Wisconsin, and thirdly, the communities were sepa- 
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rate and distinct entities and there could be no inter¬ 
ference problem involved. The Appellant thereiipon 
petitioned this Court to hold an oral argument on the 
Motion to Dismiss. The Court thereupon entered its 
order granting oral argument on the Motion to | Dis¬ 
miss. I 

POSITION OF APPELLANT 

I 

The appellant’s position in this case appears to be 
analagous to its own case when after it had i been 
granted authority to move its station KDAL from 
Moorhead, Minnesota, to Duluth, Minnesota, i said 
grant was appealed by Head of the Lakes Broadcast¬ 
ing Company licensee of Radio Station WEBC^ Du¬ 
luth, Minnesota. {Head-of^the Lakes Broadca^sting 
Company v. F. C. C., 66 App. D. C. 19.) In that ap¬ 
peal however. Head of the Lakes,Broadcasting Com¬ 
pany had actually been in operation in Duluth and 
consequently was in a better position to determine 
what adverse economic effects would result to ilis op- 

. I 

e ration by the removal of KDAL to Duluth than the 
Red River Broadcasting Company, Inc., has in the 
present appeal. | 

In the present appeal the Red River Broadcasting 
Company, Inc., was not granted a license to commence 
operation of Broadcast Station KDAL until Decem¬ 
ber 1, 1936, consequently during the pendency bf the 
Baxter application and long after a hearing had been 
held thereon the appellant had not been in actual op¬ 
eration at Duluth as a commercial Broadcast Station. 
Therefore, no basis could have been reached by the 
appellant upon which it could predicate a petition to 
intervene in the Baxter application purely upoh eco¬ 
nomic grounds. i 

Accordingly, when the Red River Broadcasting 
Company, Inc., filed petitions to intervene in the! hear¬ 
ings scheduled to be held on the applications of the 

I 

j 

i 

I 

I 
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Duluth Broadcasting Company and Walker Jamar 
and did not set forth any grounds for such interven¬ 
tion that would show that they had any interest in 
the subject matter of the hearings, said petitions were 
denied. (Appellant's Petitions to Intervene in the 
aforementioned cases are attached to its Brief and 
identified as follows: Duluth Broadcasting Petition, 
Appendix B, Page 35; Walker Jamar, Appendix “C,’’ 
Page 37.) 

Said Petitions clearly show the vagueness of the 
appellant’s reasons for intervening. The petitions 
each contain an allegation that the Bed Biver Broad¬ 
casting Company, Inc., had an application pending to 
move to Duluth which had not been disposed of but 
did not definitely allege any reason where injury 
would be caused it if the pending applications w^ere 
granted. Both of these Petitions were denied by the 
Commission. 

In the present appeal, however, no effort was made 
by the appellant to intervene in the hearing on the 
Baxter application even though the hearing was regu¬ 
larly held and sufficient notice was given all parties of 
interest and sufficient time was available for appel¬ 
lant to apply to become a party if it so desired. Ac¬ 
cordingly, a favorable Examiner’s report was released 
by the Co mm ission on July 27, 1937, and exceptions 
were filed by the respoi:idents which took part in the 
hearing, viz: Head of the Lakes Broadcasting Com¬ 
pany, Walker Jamar and Duluth Broadcasting Com¬ 
pany. At no time between the designation of the ap¬ 
plication for hearing and the filing of exceptions to 
the Examiner’s Beport did the appellant make any 
effort to become a party to the application, and in fact 
at no time while these proceedings were pending be¬ 
fore the Communications Commission did appellant 
make an attempt to become a party. 
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THE MOTION TO DISMISS 

The motion to dismiss is predicated upon the failure 
of the appellant to attempt to exhaust all of its reme¬ 
dies before the Federal Communications Conunission 
prior to taking an appeal. The appellant had! ample 
time in which to endeavor to become a party to this 
particular hearing between the period a construction 
permit was issued to it to move to Duluth, Minnesota, 
on May 28, 1936, and June 9, 1936, the dat^ upon 
which a hearing was held on the application of Fred 
A. Baxter. 

The motion to dismiss is predicated upon the fact 
that the appellant has no interest in the subject mat¬ 
ter of the application which would entitle it to come 
within the scope of Section 309 (a) of the Coinmuni- 
cations Act of 1934, as amended by the Act pf June 
5, 1936 (49 Stat. 1475), and more particularly Rule 
105.20 of Part 1 of the Federal Communications Com¬ 
mission Rules and Regulations. I 

Section 309 (a) of the Communications Act iof 1934 
contains the following language: 

i 

‘‘If upon examination of any application for a 
station license or for the renewal of modification 
of a station license, the Commission shall deter¬ 
mine that the public interest, convenience and nec¬ 
essity would be served by the granting thereof, 
it shall authorize the issuance, renewal or! modifi¬ 
cation thereof in accordance with said finding. In 
the event the Commission upon examination of 
any such application does not reach suph deci¬ 
sion with regard thereto, it shall notify the appli¬ 
cant thereof, shall fix and give notice of a time 
and place for hearing thereon, and shall afford 
such applicant an opportunity to be heard Under 
such Rules and Regulations as if may prescribe/^ 
(Italics ours.) | 
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Pursuant to this section, the Federal Communica¬ 
tions Commission has prescribed Rules and Regula¬ 
tions of Practice and Procedure and among said rules 
may be found the following: 

Rule 105.20: ^‘Any party may, at any time, 
more than ten days prior to the date of any hear¬ 
ing, file with the Commission a petition to inter 
vene. If the petition discloses a substantial in¬ 
terest in the subject matter of the hearing, the 
Commission may grant the same and permit the 
petitioner to be heard at such hearing.” (Italics 
ours.) 

The motion to dismiss is predicated upon the fact 
that the appellant can show no substantial interest in 
the subject matter of the application as would entitle 
it to appeal from the decision made by the Federal 
Communications Commission. {Telegraph Herald v. 
Federal Radio Commission, 66 Fed. (2d) 220; WGN 
V. Federal Radio Commission, 68 Fed. (2d) 432.) 

The motion to dismiss is further predicated upon 
the fact that the Commission's grant of January 5, 
1937, authorizing Fred A. Baxter to construct a 
Broadcast station at Superior, Wisconsin, was regular 
and proper. 


ISSUES PRESENTED 

Appellants Appeal Should Be Dismissed By the 

Court Because: 

1. There Was No Burden on the Commission to Con¬ 
sider the Probable Economic Effect Upon a Station 
Operating in an Adjoining Community. 

2. Petition to Intervene Should Have Been Filed and 
All Remedies Should Have Been Exhausted Before 
Commission. 
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3. The Grant Made by the Commission Authorizing 
Baxter to Construct a Broadcast Station at Supe¬ 
rior, Wisconsin, Was Made After a Full Rearing 
Had Been Held, and Examiner’s Report on the 
Facts of the Case Had Been Submitted to It and 
All Facts With Reference Thereto Were Within 
Its Knowledge. 

4. The Commission Was Within Its Right in Grunting 
the Application and Its Action Was Not Arbitrary 
or Capricious. 

ARGUMENT 

1. There Was No Burden on the Commission ^o Con¬ 
sider the Probable Economic Effect Upon a Station 
Operating in an Adjoining Community. 

The above question has been raised in this Court on 
prior occasions (WGN v. Federal Radio Comikission, 
68 Fed. (2d) 432.) Sykes et ah v. Jenny Wr^n Co,, 
64 App. D. C. 379. In the WGN case the appellant 
appealed from a decision of the Federal Badi|o Com¬ 
mission (the predecessor of the Federal Communica¬ 
tions Commission) granting stations KFAB located 
in Lincoln, Nebraska, and WBBM located in Chicago, 
Illinois, authority to operate synchroniously.: WGN 
located in Chicago, Illinois, contended that the Com¬ 
mission’s decision subjected it to an economic injury 
through allocation of additional facilities to the City 
of Chicago. This Court in rendering the dec^ion in 
that case stated: ‘‘This complaint, however, is so 
vague, problematical, and conjectural as not ;to fur¬ 
nish a present substantial objection to the commis¬ 
sion’s decision.” In the WGN case as in the present 
case, it was alleged that because no written notice was 
served upon the appellant by the Commission' rela¬ 
tive to the pendency of the applications of lEZFAB 

i 

I 

I 


i 

I 


I 

i 
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and WBBM that the Commission's decision was sub¬ 
ject to being reversed in this Court. The Court held 
that ‘‘the appellant was not entitled to a written no¬ 
tice for the reason that it was not then a party ‘ag¬ 
grieved or whose interests are adversely affected.’ ” 
In the case of Sykes et al. v. Jenny Wren Co. 
(supra), hereinafter referred to as the Jenny Wren 
case, the Jenny Wren Company attempted to inter¬ 
vene ill a hearing on the application of WHJB, located 
in Kansas City, Missouri, requesting additional hours 
of operation. WREN was located in Leavenworth, 
Kansas, but rendered broadcast service to the Kan¬ 
sas City, Missouri, area and claimed that it should 
have been permitted to intervene in the WHB hearing 
to show among other things that the granting of the 
application of WHB for additional hours of operation 
would result in active competition with WREN as 
to the distribution of audience of listeners, advertising 
revenue, and available material, talent and sponsors; 
that such competition would reduce the quality and 
extent of the service rendered by WREN to Kansas 
City. The Commission subsequently denied the pe¬ 
tition to intervene and the Jenny Wren Company filed 
a bill in Equity in the Supreme Court of the District 
of Columbia setting out the facts it had intended on 
proving and asking a permanent injunction against 
the Commission granting any increased facilities or 
new facilities to any applicant in the Kansas City area 
without first permitting it to intervene in the pro¬ 
ceedings. This bill was opposed by the Commission 
and it filed a motion to dismiss the WREN bill on the 
ground that the Wren Co. had a plain, speedy, and 
adequate remedy at law. The lower Court denied the 
Motion to Dismiss and likewise denied the prayer of 
the Jenny Wren Company for a preliminary injunc¬ 
tion. The case was then appealed to this Court which 
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found “It is true that the plaintiff was not given 
formal notice of the filing of the application by WHB . 
for modification of its license; nevertheless, plaintiff 
had actual knowledge thereof, and on August 4, 1934, 
filed its objection to the allowance of the application; 
and on August 14, 1934, its objection was officially de¬ 
nied by the Commission. This was a decision by the 
Commission in the proceeding, and plaintiff therefore 
was entitled under the statute to appeal to this court 
if the Commission finally decided to grant the appli¬ 
cation.’’ While the Court in the Jenny Wren cas^ did 
not directly consider the economic factor in reaching 
its decision it did act on an appeal in which several 
elements were present as are presented in the appeal 
now before the Court. I 

One of the elements present in that case was the 
economic factor and as such was considered indirfectly 
by the Court. Mr. Justice Groner in his dissenting 
opinion dwells extensively on this particular angle. 
However, it must be called to the Court’s atteiition 
that Justice Groner also considered the fact that the 
Jenny Wren Company had filed a Petition to Inter¬ 
vene and subsequently had been denied this right. He 
stated, “7^ its petition of intervention it sets forth 
sufficient facts to sustain this proposition (that an eco¬ 
nomic interest was involved) but the Commission re¬ 
fused it a hearing. ...” i 

In the present case as has already been pointed out, 
KDAL was not in operation in Duluth, Minnesota, at 
the time the hearing was held on the Baxter apjplica- 
tion and consequently any allegations which would 
have been made by it as to the probable econoniic ef¬ 
fect the granting of the Baxter application -^ould 
have on its own operations would in fact be vague, 
problematical and purely conjectural. 

I 

i 

i 

I 



10 


It should also be considered that due to the fact 
that the application of Baxter requests authority to 
construct a broadcast station in a separate connnunity 
from that in which KDAL is located that “it is rea¬ 
sonable to believe that there would be sufficient com¬ 
mercial support to maintain a station in each com¬ 
munity” {Magnolia Petroleum Company v. Federal 
Communications Commission, 76 Fed. (2d) 439.) The 
1930 Census of the United States shows that Superior, 
Wisconsin, had a population of 36,113 persons. This 
same Census shows that Duluth, Minnesota had a pop¬ 
ulation of 101,463 persons. The County in which Su¬ 
perior is located, namely, Douglas County, Wisconsin, 
had a population of 46,583 persons while St. Louis 
County, Minnesota, in which Duluth is located, had 
a population of 204,596 persons. It would therefore 
appear obvious that any claims made by the appel¬ 
lant as to any probable injurious effect that the opera¬ 
tion of the Superior station would have on its economic 
operation is based not upon any concrete facts but is 
merely upon conjecture. Any claims made by the ap¬ 
pellant as to adverse economic effects the proposed 
station at Superior will have upon it cannot be classed 
as comparable with the facts contained in the Jenny 
Wren case {supra) inasmuch as in that particular 
case the appellant was able to show that its opera¬ 
tion over an extended period of time had been carried 
on in the face of tremendous losses. In the present 
case, however, as has been pointed out heretofor the 
appellant was not in operation at the time the Baxter 
application was filed, designated for hearing, or at 
the time the hearing was held. Consequently, had the 
appellant made any effort to intervene in the present 
case it could have shown no reason where its opera¬ 
tions would have been injured by the new Superior 
station. 
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2. Petition to Intervene Should Have Been ^ed and 

All Remedies Should Have Been Exhausted Before 

Commission. 

! 

It is contended that before any appeal from the ac¬ 
tion of the Commission in granting the Baxter ap¬ 
plication was taken by the appellant an effort should 
.have been made by it to intervene in the heai^ug held 
June 9, 1936, as was made by it in the two other ap¬ 
plications pending for new stations in this general 
area. There has not been adopted by the Commis¬ 
sion any administrative practice whereby it generally 
denies all petitions to intervene which are filed by 
parties which show only an economic interest in the 
subject matter of the hearing. The practic0 of late 
has been rather to the contrary if the petitioner shows 
with any clarity at all in what manner it wifi be ad¬ 
versely affected by the granting of a pending appli¬ 
cation and that the pending application is in the same 
community. {Intervention of WIBA in re Applica¬ 
tion of Four Lakes Broadcasting Co,, Madispu, Wis¬ 
consin, Docket No. 4690; Intervention of KIT in re 
Application of Shirley D. Parker, Yakima, Washing¬ 
ton, Docket No. 4770; Intervention of WC^S in re 
Application of West Virginia Broadcasting Corp,, 
Charleston, W. Va., Docket No. 4715; Intervention of 
KGA in re Application of C, P. Sudweeks, ^pokane, 
Washington, Docket No. 4461.) I 

It is an accepted principal of law that has been 
followed by the Courts for many years that before any 
party may appeal a decision from a lower body it 
must have exhausted all of its remedies. {Cohimhia 
By. G. d E. Co. v. Blease, 42 Fed. (2d) 463; White v. 
Federal Radio Commission, 29 Fed. (2d) 11^; Ameri¬ 
can Bond and Mortgage Co. v. Federal Radio Com¬ 
mission, 29 Fed. (2d) 113; Edward Hines TeUow Pme 
Trustees v. V. 8., 263 U. S. 143, 68 L. Ed. 210.) ' 
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On this question, Berry on Page 214 of his work en¬ 
titled “Communications by Wire and Radio” states 
“However, considering the language of the above sub¬ 
section and the rules of the Commission, it would ap¬ 
pear that one desiring to appeal should have been a 
party to the hearing before the Commission, or should 
have sought to become a party by intervention. Mc¬ 
Clain et al. V. Kansas City Bridge Co., 88 S. W. (2)* 
1019, .... This is but a restatement of the rule 
that a party must be diligent and bring himself within 
the jurisdiction of the court if he would seek its aid 
and protection.” 

In the present instance the appellant in its appeal 
states that it attempted to intervene in two applica¬ 
tions requesting authority to construct new broadcast 
stations in the general area of Superior but no ref¬ 
erence therein is made as to whether or not any effort 
was made on its part to intervene in the hearing on 
the Baxter application. The records of the Commis¬ 
sion show that no effort was made. The appellant in 
the present case appears to be depending on the de¬ 
cision in the Jenny Wren case (supra) for relief. It 
has already been called to the Court’s attention here- 
tofor that in both the majority opinion of the Court 
and the dissenting opinion statements were contained 
therein that a petition to intervene had been filed by 
the appellant and denied by the Commission and that 
this was a decision by the Commission. It would there¬ 
for appear that the similarity between the two cases 
would afford no comparison since one of the vital ele¬ 
ments contained in the Jenny Wren case (supra) is 
not present in the case at bar. 

It appears that it was incumbent upon the appellant 
to endeavor to become a party to the hearing held on 
the Baxter application after its grant and when it dis¬ 
covered that the Commission had not included it 
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I 

I 

among the respondents to said hearing. The Cojnmis- 
sion maintains a public calendar upon which is | noted 
all matters of hearings, etc., and it is, therefore, | m a i n- 
tained that appellant had constructive notice of | hear¬ 
ing. It is obvious that because of the fact that the 
Conunission’s grant allowing the Red River Broad¬ 
casting Company, Inc., to move its station to 

Duluth had not been affirmed by this Court that the 
Commission did not deem it necessary to include the 
appellant as a respondent. The Commission had made 
Station WEBC of Duluth a party respondent and as 
such it participated in the hearing. In cases before 
this Court involving the question of sufficient notice to 
appellants there has always been present the element 
that the appellant was entitled to notice. Wasting- 
house E. S M, Co. V. Federal Radio CommissiQn, 47 
Fed. (2d) 415; Courier-Journal Co. v. Federal Radio 
Commission, 46 Fed. (2d) 615; Stromherg-Carlson 
Tel. Co. V. Federal Radio Commission, 46 Fedl (2d) 
612. In the case of WGN, Inc. v. Federal Radio Com¬ 
mission (supra), no notice of the hearing held dn the 
applications of KFAB and WBBM was given tlie ap¬ 
pellant due to the fact that no interference to its fre¬ 
quency would have been caused by the operation of 
the two stations in accordance with their applications. 
The Court in rendering its decision stated “the ap¬ 
pellant was not entitled to a written notice for the 
reason that it was not then a party ‘aggrieved or 
whose interests are adversely affected’ by th^ pro¬ 
posed modification of the appellees’ licenses fbr ex¬ 
perimental purposes.” | 

In accordance with the decisions above-quotdd and 
the facts in the case at bar it appears that there was 
no duty incumbent on the Commission to ser^e the 
appellant with any written notice or to make it a 
party. It would further appear that the appellant’s 
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appeal should also be dismissed by this Court because 
of its failure to diligently pursue its rights before the 
Commission prior to the taking of the present appeal. 

3. The Grant Made by the Commission Authorizing 
Baxter to Construct a Broadcast Station at Supe¬ 
rior, Wisconsin, Was Made After a Hearing Had 
Been Held, an Examiner’s Report on the Facts of 
the' Case Submitted to It and All Facts With Ref¬ 
erence Thereto Were Within Its Knowledge. 

It should be called to the Court’s attention that at 
the time the grant of the Commission was made au¬ 
thorizing Baxter to construct a new broadcast station 
in Superior, Wisconsin, the Commission had all the 
facts with reference to this area in its possession and 
upon those facts decided that an additional station 
was needed in the city of Superior, Wisconsin. It is 
maintained that the appellant’s contention that such 
a grant should not have been made because of the 
probable economic effect the operation of the new 
station would have on the operation of its own station 
is a question that was necessarily taken into consid¬ 
eration by the Commission in making the grant. It 
would therefore appear that the Commission’s action 
was not arbitrary or capricious and that ‘‘the court 
will not, under the guise of exerting judicial power, 
usurp merely administrative functions by setting 
aside a lawful administrative order upon its concep¬ 
tion as to whether the administrative power has been 
wisely exercised. ♦ ♦ • Power to make the order 

and not the mere expediency or wisdom of having 
made it, is the question.” (7. C. C. v. HI. Central R. 
R. Co., 215 U. S. 470; 54 L. ed. 288.) It should also 
be kept in mind that the decision of the commission 
must be manifestly against the evidence in order that 
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I 

i 

there might be grounds for reversal. {General Broad¬ 
casting System, Inc, v. Federal Radio Commission, 47 
Fed. (2d) 426). I 

The grant made in the case at bar is similar in many 
respects to the grant made to the appellant iri per¬ 
mitting it to move its broadcast station KDAL !(then 
operated under the call letters KGFK) from Moor¬ 
head, Minnesota, to Duluth, Minnesota, and which was 
subsequently appealed by Head of the Lakes 
Broadcasting Co., in which appeal the appiellant 
set forth the claim that the operation of EDAL 
(KGFK) would seriously injure its income and con¬ 
sequently mean that the station would have to operate 
at a loss. The Court in deciding this case stated: 
‘‘The question before the Commission was wl^ether 
the public interest, convenience and necessity would 
be best served * * * by removing the local station 
from Fargo to Duluth, to maintain in the Duluth-Su¬ 
perior area both a regional and a local station. !Upon 
a consideration of all the evidence the Comiriission 
held • • • that the public interest would best be 

served by such a station. We think that this decision 
is sustained by substantial evidence and that it is not 
arbitrary or capricious. * * From this decision 
it might well be said that this Court has recognized 
the power of the Commission to grant additional sta¬ 
tions in areas already served by existing stations and 
that in its use of discretion it need not be shackled by 
the vague and uncertain allegations of non-existing 
stations as to possible loss of revenue from Such a 
grant but that it might base its findings on whether 
the grant will serve the “public interest, convenience 
and/or necessity.’’ ! 

It would accordingly appear that the Commission’s 
action in the case at bar was based upon facts adduced 
at the hearing on the application of Baxter and that 
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as such action was not based on policies contrary to 
law, that such grant should be afforded due consider¬ 
ation by this court. In the case of Unity School of 
Christianity (WOQ) v. Federal Radio Commission, 
69 Fed. (2d) 570, this Court stated the facts that are 
relevant to the case at bar. “Upon an examination 
of the record we find that due notice had been served 
upon all parties of interest in the question before the 
Commission; that the evidence and argument had been 
fully heard; that the findings of fact of the Commis¬ 
sion and its decision upon the issues are supported by 
substantial evidence and are not arbitrary or capri¬ 
cious; and that no grounds exist which would justify 
this Court in reversing the Commission’s order.” 

The city of Duluth has two stations operating 
therein namely, WEBC which operates on the fre¬ 
quency of 1290 kilocycles, 1 kilowatt night power and 
5 kilowatts day power until sunset at Duluth, unlim¬ 
ited hours of operation. The other station is licensed 
to the appellant KDAL and operates on the fre¬ 
quency of 1,500 kilocycles, 100 watts, unlimited hours 
of operation. (List of Radio Broadcast Stations by 
State and City issued by the Federal Communications 
Commission, January 1, 1937.) The city of Superior, 
Wisconsin is a separate community located in a dif¬ 
ferent state and has no radio facilities of any kind. 
The above mentioned stations do render some degree 
of service from a listener’s standpoint, however, from 
an actual civic point of view the city has no station 
of its own. It might therefor appear that the action 
of the Commission in granting the Baxter application 
in view of the broad discretionary yardstick of public 
Interest convenience and necessity was in the public 
interest and that its action was not arbitrary or ca¬ 
pricious. 
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4. The Commission Was Within Its Eight in | Grant¬ 
ing the Application and Its Action Was No^ Arbi¬ 
trary or Capricious. 


Fred A. Baxter, the applicant herein, has been a 
resident of Superior, Wisconsin, for forty years. He 
is a citizen of the United States and generally’ enjoys 
an excellent reputation in his co mm u n ity in his per¬ 
sonal and business dealings. For thirteen years he 
was mayor of the city of Superior and also! repre¬ 
sented the district embracing Superior in th0 State 
Senate for four years. Mr. Baxter has s^cient 
finances to construct the proposed station and to oper¬ 
ate it according to the latest engineering require¬ 
ments. He proposes to employ an adequate and ef¬ 
ficient* personnel and proposes a purely local program 
service for the city of Superior. It is proposed to 
have time made available for talks on topics of local 
and national interest by prominent citizens | of the 
Community and in addition free time is to bei alioted 
to civic and educational organizations. On Sundays 
three hours is to be made available for the broadcast¬ 
ing of religious services from various churches in the 
community. It was shown that the city of Superior 
had considerable local talent which was available for 

j 

use over his station. It was further shown that the 
merchants of Superior complained about the rates 
charged by WEBC for advertising time on the air and 
also that due to the large amount of time wlqch that 
station used for chain'programs that it was often dif¬ 
ficult to secure time on that station. It was also shown 
that certain outstanding residents of Superior I desired 
a station which would devote time to the broadcast¬ 
ing of a larger amount of programs of a strictly local 
nature than was already being broadcast by stations 
serving the area. It was further shown that the oper- 
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ation of the station on the frequency requested would 
not cause interference to any station. 

Upon the consideration of these facts, the Commis¬ 
sion on January 5, 1937, granted the application of 
Fred A. Baxter, said grant to be effective 3:00 a. m., 
E. S. T., January 19, 1937. In its Statement of Facts 
and Grounds for Decision the Commission recognized 
the fact that the appellant’s station had been author¬ 
ized to move to Duluth as follows: “At the time of 
the hearing there was no broadcasting station located 
at Duluth. Prior to that date, however, the Commis¬ 
sion had granted to Station KGFK, Moorhead, Minne¬ 
sota, operating on the frequency of 1,500 kc. with 
power of 100 watts, unlimited time, a construction 
permit to move to Duluth, Minnesota. On December 
1, 1936, a license was issued to that station, under the 
call letters of KDAL, to operate on the same assign¬ 
ment at Duluth. The engineering testimony indicates 
that Station KDAL will render primary service to the 
Duluth-Superior area.'' It is therefor apparent that 
the Commission in reaching its decision to grant the 
Baxter application did not do so capriciously or ar¬ 
bitrarily but did so after carefully considering the 
fact that appellant’s station would render some serv¬ 
ice to the area and after hearing engineering testi¬ 
mony concerning this point even though the appel¬ 
lant was not a party to the hearing or had made no 
effort to intervene therein. 

It is submitted that the findings of the Commission 
were supported by substantial evidence and that its 
decision therein was not arbitrary or capricious. 
{WRECy Inc. V. Federal Radio Commission, 67 Fed. 
{2d) 578; WOW v. Fed. Radio Com., 65 Fed. (2d) 
- 484; Boston Broadcasting Co. v. Fed. Radio Com., 67 
Fed. (2d) 505; Magnolia Petroleum Co. et al. v. Fed. 
Communications Cow:, 76'Fed. (2d) 439; City of New 




York V. Fed, Radio Com,, 36 Fed. (2d) 115; Seaboard 
Airline R, R, Co, v. U, 8,, 254 U. & 57, 65 L. ^129; 
I, C, C, V. L, S N, R, R, Co,, 227 TJ. S. Atcliison T. 
(& 8. F. Ry. Co. V. U. S., 232 U. S. 1S9, 58 L. ei 568.) 

I 


CONCLUSION 

IT IS EESPECTFULLY SUBMITTED THAT: 

Since it was incumbent on the appellant to attempt 
to intervene in the proceedings of the Commission 
and that it failed to make such an effort, and ' 

Since there was no burden on the Commission to con¬ 
sider probable economic injury to the appellant, and 
Since the order of the Commission was bas^d on a 

i 

full knowledge of the facts adduced at a public hear- 
iug and 

Since the order of the Commission was based upon 
rights granted it by the Communications Act 6f 1934, 
as amended, and 

Since the action of the Commission in mating the 
order was not arbitrary or capricious, ' 

The appellant is not aggrieved by the ordeil of the 
Commission and the appeal should be dismissed. 

Respectfully submitted, I 

Ben S. Fishee, | 

Charles V. Waylanp, 

John W. Kendall, i 

For the Intervenor, 

I 


i 
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RECEIPT 

We have received copies of the foregoing brief. 


Paul M. Segal, 


Geoege S. Smith, 

For the Appellant, 


Hampson Gaby, 

General Counsel, 

Federal Communications Commission. 


October 2, 1937. 
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Appendix No. 2 r 

Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washin^on, D. C. 

In Be Application of ; Fred Al. Baxter 
Fob: Constniction Permit 
Location : Superior, Wisconsin 

PETITION TO GRANT APPLICATION WITH¬ 
OUT ORAL ARGUMENT. 

Comes now, Fred A. Baxter by his attorney Ben S. 
Fisher and respectfully petitions your honorable body 
to grant the above-mentioned application and to can¬ 
cel the oral argument now scheduled to be held on 
Thursday, December 3, 1936. In support of this re¬ 
quest the following facts are adduced: 

Fred A. Baxter has received a favorable Exam¬ 
iner’s Report on his application and the following ap¬ 
plicants who were respondents in the hearing held on 
his application filed requests for oral argument: Head 
of the I Lakes Broadcasting Company, licensee of Ra¬ 
dio WEBC; Duluth Broadcasting Company, 

applicant for a new station Duluth, Minnesota; and 
Walker Jamar applicant for a new station at Su¬ 
perior, Wisconsin. 

Your petitioner is informed that the Head of the 
Lakes Broadcasting Co., licensee of Radio Station 
WEBC has petitioned to have its request for oral ar¬ 
gument withdrawn. 

The application of the Duluth Broadcasting Ca has 
been denied by the Commisaon for want of prosecu¬ 
tion: The Commission’s order denying this aj^pKca-. 
tion was effective 3:00 A. M., E. S. T., October 13, 

On October 23, 1936, a hearing was sdieduled for 
the pFurpose of presenting testinwmy 'on behalf of the 


} Docket 
No. 3358 
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I 

application of Walker Jamar and at that time, no v/vi- 
dence was introduced on his behalf and a motion was 
made to the Examiner that he recommend to the Com- 

i 

mission that the application be denied as in cases of 
default. I 

WHEREFORE, i^is respectfully prayed that in 
view of the fact that at the present time there are no 
respondents who would be adversely affected by the 
granting of the application of Fred A. Baxter with¬ 
out an oral argument, that the Commission grant the 
same and cancel the oral argument now scheduled for 
December 3, 1936. 

Respectfully submitted, 

Feed A. Baxter, : 

By Ben S. Fishes, 

j 

Attorney, 


Washington, 

District of Columbia, 


ss: 


Ben S. Fisher being first duly sworn on oath de¬ 
poses and says that he is attorney for Fred A. ■ Bax¬ 
ter and that the facts stated in the foregoing petition 
are true and correct to the best of his knowledge and 
belief and that he has this day served a copy of this 
petition upon all interested parties. 

Ben S. Fisher. 

Subscribed and sworn to before me this. 


day of November, 1936. 

Notary Public. My commission expires 
[SeaL] 
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II. Issues_; 

I 

III. Argument_| 

1. The filing of an application for the establishment of; 

a new station in an adjoining community does, 

not, as a matter of course, presume economic! 

injury to existing stations_! 

2. Appellant was not entitled to written notice of pend- j 

ency of intervener’s application and hearing to 
be held thereon_| 

3. Appellant had notice of the hearing to be held on' 

intervener’s application and an opportunity to' 
be heard thereon_' 

A. Appellant had constructive notice_ 

B. Appellant does not contend that it did not! 

. in fact have such knowledge_; 

C. Commission procedure provides means! 

through intervention for showing eco-i 
nomic injury, if such exists_' 

4. Appellant has no property right in its audience and! 
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In the United States Court of Appeals 
for the District of Columbia 

i 

No. 6906 I 

Red River Broadcasting Company, Inc.|, 

APPELLANT 

V. 

Rederal Communications Commission; Rr^ A. 

Baxter^ intervener 

i 

I 

I 

_ I 

federal communications COMMISSION’S BRIEF ON 
INTERVENER’S MOTION TO DISMISS 

L STATEMENT | 

[ 

The Red River Broadcasting Company,! Inc., 
ffled an appeal under Section 402 (b) and (c) of 
the Communications Act of 1934, as amended^ from 
a decision of the Rederal Communications Com¬ 
mission granting the application of Rred A. Baxter 
for a construction permit. 

The application of Rred A. Baxter requested a 
construction permit for a new radiobroadcasting 
station at Superior, Wisconsin, to operate 1200 

I _ 

kc with 100 watts power, unlimited time.: The 
Commission was unable to determine from an ex¬ 
amination of the application that public conven- 

I 

! 


I 
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ience, interest, and necessity would be served by 
the granting thereof and accordingly, on March 
27, 1936, designated it for a public hearing to be 
held before an examiner of the Commission on 
June 9, 1936. 

Prior to the hearing on the Baxter application, 
the appellant, which was operating a broadcast 
station at Moorhead, Minnesota, was granted a 
construction permit to move its station to Duluth, 
Minnesota. This move was executed by the ap¬ 
pellant subsequent to the hearing on the Baxter 
application. On December 1, 1936, a license was 
issued to appellant to operate its Station EHIAL 
at Duluth on 1500 kc with power of 100 watts, un¬ 
limited time, which was the same assignment under 
which it was operating at Moorhead. 

No notice in writing of the designation for hear¬ 
ing of the application of Fred A. Baxter for a 
construction permit was given to appellant for the 
reasons that said application raised no question 
of interference between applicant’s proposed sta¬ 
tion and appellant’s Station KDAL and no ques¬ 
tions of quota were involved. 

On June 9, 1936, a public hearing was held on 
the application of Fred A. Baxter. Thereafter, 
the examiner made his report recommending that 
the application be granted. 

On January 5, 1937, the Commission entered its 
Order granting the application of Fred A. Baxter, 
effective 3 a. m. Eastern Standard Time, January 
19,1937, and on that date adopted its Statement of 
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Facts, Orounds for Decision. In its decision the 
Commission considered the nature of the service 
rendered by appellant Station KDAL, the nature 
of the services available to Superior, Wisconsin, 
and the fact that operation of the applicant \^ould 
not involve objectionable interference withi any 
existing station. , 

The appellant thereupon filed notice and reasons 
for appeal in accordance with Section 402 (b) and 
(c) of the Communications Act. The applicant, 
Fred A. Baxter, intervened and filed a Motion to 
Dismiss the appeal upon the following grounds: 

1. That the frequency applied for by the appli¬ 

cant will not cause interference to, or in any man¬ 
ner impair, the radio emissions from appellant’s 
station. I 

2. That appellant failed to utilize the legal! rem¬ 
edies provided by the Rules and Regulations of the 
Commission whereby the appellant could have in¬ 
tervened at the hearing on the Baxter application. 

3. That, although the appellant was not entitled 
to a notice of the hearing upon the Baxter applica¬ 
tion, it had constructive notice of such hearing. 

. 4. That appellant is not aggrieved or adversely 
affected by the decision of the Commission and, 
therefore, has no appealable interest within the 
meaning of Section 402 (b) of the Communications 
Act of 1934. I 

The Motion to Dismiss was thereupon set down 
for argument and permission was granted for the 
filing of briefs. The appellee, the Federal |Com- 
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munications Commission, concurred with the inter¬ 
vener’s Motion to Dismiss and was granted leave 
to file a brief thereon. 

H. ISSUES PRESElfTED 

The appellant has no appealable interest under 
Section 402 (b) of the Communications Act of 
1934, as amended, since it is not a party aggrieved 
or whose interests are adversely affected by the 
order of the Commission granting a construction 
permit to the intervener. 

1. The filing of an application for the establish¬ 
ment of a new' station in an adjoining community 
does not, as a matter of course, presume economic 
injuiy to existing stations. 

2. Appellant w'as not entitled to wrritten notice 
of pendency of intervener’s application and hear¬ 
ing to be held thereon. 

3. Appellant had notice of the hearing to be held 
on intervener’s application and an opportunity to 
be heard thereon. 

A. Appellant had constructive notice. 

B. Appellant does not contend that it did not in 
fact have such knowledge. 

C. Commission procedure provides means 
through intervention for showing economic injury, 
if such exists. 

4. Appellant has no property right in its audi¬ 
ence and advertising clientele. 
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m. ABGOTIENT i 

1. THE FILING OF AN APPLICATION FOlt THE 
ESTABLISHMENT OF A NEW STATION IN AN 
ADJOINING COMMUNITY DOES NOT, AS A MAT¬ 
TER OF COURSE, PRESUME ECONOMIC INJURY 
TO EXISTING STATIONS 

1 

Kadiobroadcasting stations and persons engaged 
in radiobroadcasting are not common cairriers. 
Section 3 (h) and Title III, Communicatioiis Act 
of 1934, as amended, 48 Stat, 1064, \ 

Although the business of a radio broadcasting 
station is impressed with a public interest {KFKB 
Broadcasting Ass^n. v. Federal Radio Commission, 
60 App. D. C. 79 (1931)), it is not a public Utility 

I 

in the sense that it must serve all comers equally 
at reasonable rates, and thus it must be distin¬ 
guished from those public utilities which ar^ com¬ 
mon carriers. Because of this fundamental dif¬ 
ference, the principles adopted in defining and 
interpreting the standard of public convemence, 
interest and necessity for common carriei^ can¬ 
not be applied in all respects and on all occasions 
to the business of radiobroadcasting. One instance 
wherein they differ is with respect to the consid¬ 
eration of the economic element in deternp^ing 
public convenience, interest and necessity, i 
In the case of common carriers, the prime con¬ 
sideration of the courts is whether economic in¬ 
jury to an existing carrier due to increased^ com¬ 
petition will directly affect the public in thei form 

j 

i 
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of iiigher rates and increased taxes for tlie main¬ 
tenance of congested highways. For this reason 
the presence of the economic factor may be appar¬ 
ent to the courts and commissions from the mere 
application to establish a new carrier. 

In the broadcasting field, the prime considera¬ 
tion must be the receiving of service and the stand¬ 
ard of public convenience, interest, and necessity 
should be construed accordingly. The entire listen¬ 
ing public within a given service area is entitled 
to be considered. This means that the tastes, 
needs, and desires of all substantial groups among 
the listening public should be met in some fair pro¬ 
portion. There is no way in which the Commission 
can be apprised of the economic effect upon an 
existing station from the mere filing of an appli¬ 
cation for the establishment of a new station in an 
adjoining community unless it he so informed hy 
the station claiming to he injured. 

The Baxter application requested authority to 
construct a broadcast station in Superior, Wis¬ 
consin. After a hearing had been held on this 
application on Jime 9, 1936, the appellant, upon 
authority issued by the Commission, moved its 
station (KDAL) to Duluth, Minnesota, a com¬ 
munity adjoining Superior, and on December 1, 
1936, was licensed to operate. These communities 
are two distinct entities, located in different states. 
According to the 1930 Census of the United States, 
Superior had a population of 36,113, and Duluth 
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that of 101,463. There were no radio facilities of 
any kind located at Superior. The applicant pro¬ 
posed a purely local program service for the City 
of Superior and that community showed a desire 
and need for such service. I 

j 

Appellant’s station was not yet in operation at 
Duluth, Minnesota, at the time of the hearing on 
intervener’s application. At that time it had a 
construction permit to move from Moorhead, Min¬ 
nesota, to Duluth, Minnesota. This is not la case 
where a new comer seeks to appropriate the exist¬ 
ing privileges of an established station. The fact 
that the stations are located in adjoining coitimuni- 
ties does not necessarily mean that they will com¬ 
pete for the same advertisers. Purthermoie, the 

j 

addition of intervener’s station in an adjoining 
community will not necessarily result in the I loss of 
the listening public so far as appellant’s station is 
concerned. The new station does not have to de¬ 
pend for its listening public upon what it can get 
away from appellant’s station, since it will create 
new interests and services to reach that part of 
the public never catered to or reached by the appel¬ 
lant station. The need for such service I in the 
community, and the ability of the applicant to fur¬ 
nish it, without interference, to other services were 
the prime factors apparent to the Commission in 
applying the standard of public convenience, inter¬ 
est, and necessity. In the face of aU this, any 
claim of economic injury to appellant resulting 
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from the granting of intervener’s application must 
be vague, problematical, and based solely upon 
conjecture. 

That our theory of the case has been accepted by 
this court is indicated in the case of WGN, Inc. v. 
Federal Radio Commission et al., 62 App. D. C. 
385 ; 68 F. (2d) 432 (1933), wherein this question 
was squarely raised. In this case a Chicago sta¬ 
tion made application for modification of its 
license. The application was designated for hear¬ 
ing but no notice was given to Station WGN, also 
a Chicago station, for the reason that no interfer¬ 
ence could result thereby. Thereafter when the 
application had been granted. Station WGN ap¬ 
pealed. It claimed that the decision subjected it 
to an economic injury through the allocation of 
additional facilities to the City of Chicago. The 
applicant intervened and a Motion to Dismiss was 
filed. Thus the question was raised in the identical 
manner as in the case at bar. In this regard, the 
Court said (62 App. D. C. page 386): 

It is also contended by WGN that the 
' Commission’s decision subjects it to an eco¬ 
nomic injury through the allocation of addi¬ 
tional faeiKties to the City of Chicago. This 
complaint rests upon the theory that the 
modification will increase the competition 
among broadcasting stations in Chicago, 
and thereby inflict a pecuniary loss upon 
each of the stations already established 
therein, including WGN. This complaint. 


'\ ■ 
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i 

however, is so vugite, prohlematical, arid con¬ 
jectural as not to furnish a present substan¬ 
tial objection to the Commission's decision. 
[Italics supplied.] | 

The Court thereupon held that WGN was not 
a party aggrieved or whose interests we:pe ad¬ 
versely affected. The case at bar presents the same 

i 

situation. 

I 

A similar decision was arrived at by this; Court 
in the case of Magnolia Petroleum Co. v. Federal 
Communications Commission, 64 App. D. C. 189^ 
76 F. (2d) 439 (1935), which was decided! on its 
merits. In this case the Court quoted froin and 
relied upon the decision in the WGN case (supra) 
The Court said: | 

i 

It is reasonable to believe that there would 
be sufficient commercial support to maintain 
a station in each community. 

i 

The cases cited by the appellant are not in point 
since they all deal with common carriers. The 

I 

three railroad cases cited on the top of page 10 of 
appellant’s brief are based upon the interpi*etation 
of Section 1, paragraphs 18-20 of the Interstate 
Commerce Act (41 Stat. 456,477). In the lease of 

j 

Tri-City Motor Transportation Co. v. Great North¬ 
ern BaUwa/y Co. et al., 17 P. U. R. (N. S.) 504, 270 
N. W. 100 (1936), cited by appellant in tlie same 
paragraph, the statute specifically enubierated 
competition as one of the factors to be considered. 
In the remaining motor bus cases cited in| appel- 


! 

I 
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lant^s brief on page 10, there was the added factor 
of increased traffic on the highway with the result¬ 
ant increased cost of maintenance to be borne by 
the public. In the case of Be Shelton Street By^ 
Company, 69 Conn. 626, 38 A. 362 (1897) (page 11 
of appellant’s brief), the financial ability of the 
applicant railroad to build the proposed road was 
under consideration. No question of competition 
was involved. 

The appellant, on pages 11 and 12 of its brief, 
quotes from the dissenting opinion in the case of 
Sykes et cU. v. Jenny Wren Co., 64 App. D. C. 379, 
73 F. (2d) 729 (1935). This case decided that no 
equitable relief would be granted since the peti¬ 
tioner had a plain and adequate remedy at law. An 
important distinction in this case is that a petition 
for intervention had in fact heen fled and the 
issue raised was whether from the facts set forth 
in the petition, the decision of the Commission in 
denying it was proper. It should be pointed out 
that Mr. Justice Groner stated in this dissenting 
opinion that the petition for intervention had set 
forth facts to show that the effect of the granting 
of the new application would be to put the peti¬ 
tioner out of business. In the case at bar, no peti¬ 
tion for intervention before the Commission was 
ever fled by appellant. Nor were any such facts 
apparent on the face of the Baxter application or 
determinable from any evidence adduced at the 
hearing thereon. The situation presented, there- 
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fore, is not the same as the one Mr. Justice Grbner 
had before him when he made those statements. 

Appellant’s claim of interest is too vbgue, 
problematical, and conjectural to come within the 
meaning of Section 402 (b) of the Commuhica- 
tions Act of 1934 as amended. The damage or 
grievance which entitles a party to appeal must be 
a direct and possible one affected by the decision 
<5oncluding and acting upon his rights. Edward 
Hines Yellaw Pines, Trustee, v. United States, 263 
U. S. 143 (1923) ; In Re Deseret Morticary CoJ, 3 P. 
(2d) 267, 78 Utah 393 (1931); Moffat Tiinnel 
League v. United States, 289 U. S. 113, 53 S. Ct. 543 
(1933); The Telegraph Herald Company v. Fed¬ 
eral Radio Commission, 62 App. D, C. 240, 66 F. 
(2d) 220 (1933). | 

The appellant, therefore, was not a party ag- 
^ieved or whose interests were adversely affected 
by the decision of the Commission. 

2. APPELLANT WAS NOT ENTITLED TO WIT¬ 
TEN NOTICE OF PENDENCY OF INTERVENER’S 
APPLICATION AND HEARING TO BE HELD 
THEREON I 

i 

I 

Appellant was not entitled to such notice because 
it was not then a party aggrieved or whose inter¬ 
ests would be adversely affected by a grant of the 
Paxter application. This same issue was raised 
^d decided in the case of WGN v. Federal Radio 
Commission {supra) wherein the Court said on 
page 387 (App. D. C.) : | 


I 
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Complaint is made by the appellant that 
I the Commission failed to serve it with a 
written notice of the applications of 
WBBM and ELFAB prior to the hearing 
had by the examiner, and contends that such 
failure renders the decision void or at least 
reversible upon this appeal. We may say 
in answer to this that in our opinion under 
the circumstances the appellant was not 
\ entitled to a written notice for the reason 
thcd it was not then a party aggrieved or 
whose interests are adversely affected^^ 
by the proposed modification of the ap¬ 
pellees’ licenses for experimental purposes, 
[Italics supplied.] 

Furthermore, if appellant’s contention should 
prevail, then every time any service is added to any 
community for whatever reason, every other sta¬ 
tion in the locality must be notified. What yard¬ 
stick is to be used to determine whether or not a 
given station is to be considered in the locality of 
the proposed station? Where is the line to be 
drawn? In the case of thickly populated centers- 
dozens of stations would become entitled to be noti¬ 
fied every time any application is filed, thus placing 
an unnecessary and unwarranted administrative 
hardship upon the Commission. We do not believe 
that the Communications Act of 1934 requires the 
Commission to imdertake this immense burden 
upon a mere apprehension that any of the stations 
might be interested. 


IS 


3. APPELLANT HAD NOTICE OF THE HEARING 
TO BE HELD ON INTERVENER’S APPLICATION 
AND AN OPPORTUNITY TO BE HEARD THERE¬ 
ON 

I 

A. Appellant Had Constrnctiye Notice 

Although the appellant was not entitled to writ¬ 
ten notice of intervener’s application, it had con¬ 
structive notice of it through the machinery; pro¬ 
vided by the Commission. In cases such as the 
instant one, where notice in writing is sent only to 
stations which may be interfered with physically if 
the applications under consideration were granted, 
the Commission provides a means whereby any 
other station that considers itself interested in any 
way may be informed of the proceedings "taken 
relative to such applications. The Commission 
maintains a service whereby a daily report of 

j 

broadcasting applications received is made public 
at its ofi&ces and mailed to all stations requesting 
this service. In like manner the calendar of all 
hearings on all applications is made public aS they 
are scheduled, as is a report of Commission action 
upon all applications received. 

Constructive notice is suflicient to satisfy the 
requirement of ‘‘due process of law.” Windsor v. 
McVeigh, 93 U. S. 274, 277 (1876) ; Winona dc St. 
Peter Land Company v. Minnesota, 159 U. S. 526, 
537 (1895) ; Gflidden v. Piarrington, 189 IT. S. 255, 
258 (1903) ; Longyear v. Toolan, 209 U. S. 41^ 416 
(1908) ; 6 R. C. L. page 448. 

i 

I 

I 

i 

f 

I 
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In Jacob v. Roberts, 223 U. S. 261 (1912), the 
Court, in speaking of notice as an essential element 
of due process of law, states on page 265: 

But personal notice is not in all cases nec¬ 
essary. There may be^ and necessarily must 
' be, some form of constructive notice. 

B. Appellant Does Not Contend That it Did Not in Fact Have Such 

Knowledge 

The appellant contends both in its pleadings and 
its brief that no notice of the hearing upon the 
intervener’s application was given to it by the Com¬ 
mission. Nowhere is the contention made that ap¬ 
pellant did not in fact have such knowledge. The 
complaint of lack of due process of law is based on 
the claim that the Commission did not give per¬ 
sonal notice to the appellant. 

No one needs notice of what he already knows^ 
iWhen a person knows of a thing, he has ‘^notice” 

thereof. 20 R. C. L., page 344, and cases cited 
there. 

C. Commission Procedure Provides Means Through Intervention for 

Showing Economic Injury, if Such Exists 

Pursuant to the authority vested in it by Sec¬ 
tion 4 (i) of the Communications Act of 1934, as 
amended, the Commission has prescribed Rules 
and Regulations of Practice and Procedure. Rule 
105.20 provides for intervention at any time more 
than 10 days prior to the date of any hearing, in 
support of or in opposition to, any application des¬ 
ignated for hearing, by any person, firm, company 
or corporation. 




On March 27,1936, the application of the ipter- 
Tener was designated for hearing to be held June 
9,1936, and notice thereof was placed on the public 
press table. The appellant therefore had an; op¬ 
portunity to petition to intervene at any tim6 be¬ 
tween March 27,1936, and May 30, 1936. Yet, no 
petition for intervention was ever jSled. ; 

Such petition for intervention would not have 
been a futile gesture as is contended in the appel¬ 
lant’s brief. Because appellant’s petition for in¬ 
tervention was denied over two years ago in two 
other cases, all the facts of which are not before 
this court, it does not follow that its petition T^ould 
be denied in the instant ease and in every dther 

i 

•case. Furthermore, appellant does not show the 
grounds upon which its petitions in the pre^ous 
cases were denied. These facts and cases are not 
now before this Court. ! 

I 

The Commission has already explained earlier 
in this brief that the appellant was not cited | as a 
party respondent to the intervener’s application 
because its interest in said application was not ap¬ 
parent on the face of the application. Counsel for 
appellant recognized the fact that the Commission 
has permitted intervention where the petition dis¬ 
closes an economic interest. In the brief m the 
case of Sykes et al, v. Jenny Wren Co,, supra, 
counsel for Jenny Wren Company who is; also 
counsel for appellant herein states in this regard 
(p. 23): 
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It is safe to assert that in practically all 
instances where existing stations in a com¬ 
munity feel themselves to be affected by a 
proposed addition of a new service, the Com¬ 
mission has permitted them to intervene. 

In the very case of the appellant’s application 
for a construction permit to remove its station from 
Moorhead, Minnesota to Duluth, Minnesota (pages 
3 and 4 of appellant’s brief), the Commission al¬ 
lowed the protest of Station WEBC based on the 
claim that it had an economic interest in appel¬ 
lant’s application. 

It is, therefore, absurd for the appellant to con¬ 
tend that the Commission’s action upon a petition 
for intervention in the present case is a foregone 
conclusion. 

Since the appellant had an opportunity to be 
heard before a decision was rendered by the Com¬ 
mission, it was afforded due process of law even 
though it failed to avail itself of that opportunity. 
Wilson V. Standefer, 184 TJ. S. 399, 415 (1902). 
The appellant is now estopped from attacking the 
decision of the Commission on that groimd. 9 
A. L. E. 634; 100 A. L. E. 1292, and cases cited 
there. 

Since the appellant did not exhaust all its statu¬ 
tory remedies, it cannot now appeal from the 
Commission’s decision. Colv/nibia Ry, G, & E, Co^ 
V. Blease, 42 F. (2d) 463, E. D. South Carolina 
(1927); White v. Federal Radio Commission, 29 
Fed. (2d) 113, N. D. Illinois, E. D. (1928). 







17 


4. APPELLANT HAS NO PROPERTY RIGHT IN ITS 
AUDIENCE AND ADVERTISING CLIENTELE 

I 

To hold that appellant has a right to be heard 
in a proceeding upon the application of another 
where no possibility of interfereyice with its sto/- 
tion exists, solely to prevent such other applicant 
from competing with it, would be tantamount 
to holding that it had a property right in the use 
of its frequency with respect to its audience and 
advertising clientele. This has been expressly 
denied in United States v. American Bond & Mort¬ 
gage Company, 31 F. (2d) 448, affirmed, 52 F. i(2d) 
318 (certiorari denied) (1931), and in Technical 
Radio Laboratory v. Federal Radio Commission,. 
59 App. D. C. 125, 36 F. (2d) 111 (1929), wheiie the 
Court said on page 128 (App. D. C.) : i 

Moreover, under the Radio Act of 1927, 
the only property right which was acquired 
by appellant in the use of the ether i as a 
medium of communication was such a$ was 
granted to it by the terms of its license, and 
was subject to the conditions contained 
therein relative to power,, frequency, the 

I 

time for which the license was granted, and 
also the provisions govemiug the renewal 
thereof. It may be added that the authority 
of Congress to regtdale radio commiMiica- 
tion as a species of interstate commerce 
necessarily implies the right of reasoncible 
regulation to control in the public interest 
the number, location, and activities of the 
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broadcasting stations of the country as an 
integral system, and such control must nec¬ 
essarily at times involve the right of reasoTi/- 
able restriction and pro tanto prohibition. 
Davis, Law of Radio Communications, 71. 
[Italics supplied.] 

Federal Radio Commission v. Nelson Bros, Bond 
dc Mortgage Compcmy, 289 XJ. S. 266 (1932). 

The provisions of the Communications Act of 
1934, as amended, with respect to property rights 
are identical with those of the Radio Act of 1927. 

rv. CONCLUSION 

It is respectfully submitted that: 

Since the filing of an application for the estab¬ 
lishment of a new station in an adjoining com¬ 
munity does not, as a matter of course, presume 
economic injury to existing stations; 

Since the appellant was not entitled to written 
notice of the hearing to be held on intervener’s 
application; 

Since the appellant had notice, either construc¬ 
tive or actual, and an opportunity to be heard at 
such hearing, of which it did not avail itself; and 

Since the appellant has no property right in the 
use of its frequency with respect to its audience 
and advertising clientele; 

The appellant is not a party aggrieved or whose 
interests are adversely affected by the order of the 
Communications Commission in granting a con¬ 
struction permit to the intervener and has no ap- 
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pealable interest under Section 402 (b) of the Cpm- 
munications Act of 1934, as amended. 

This appeal, therefore, should be dismissed. | 
Federal Communications Commission, 

_ i 
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